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SECTION I: THE LEGAL REGIME

; A. General principles :
Regular inter-State transfers of prisoners

Irregular inter-State fransfers of prisoners -

" International co-operation in the fight against terrorism
Some observations on State responsibility

a. The rights at issue ,
iy  Liberty and security of person

i)  Torture, inhuman and degrading tréeatment or punishment

b.  Scope of the duty of Council of Europe member States t0 secure human rights

. Limitations on the competence to transfer prisoners imposed by human rights obligations
d. Derogations '

C. International Humanitarisn law

General principles of civil aviation

E. Military bases

F. Article V of the NATO Treaty

,  SECTION Il - THE INTERNATIONAL LEGAL OBLIGATIONS OF COUNCIL OF
. EURQPE MEMBER STATES

A. . Council of Europe member States’ obligations in respect of arrests by _ foreign
" authorities on their ferrifory

B, Council of Enrope member Sfates’ obligations in respect of alleged secret detention
facilities '

C. Council of Europe member States’ obligations in respect of_inter-state transfers of
prisoners

CONCLUSIONS
INTRODUCTION

1 Bya letter of 15 December 2005, Mr Dick Marty, chairperson of the Committee on Legal Affairs
and Human Rights of the Parliamentary Assembly of the Council of Europe, requested an opinion of
the Commission in respect of the following inter-related matters:

aj An assessment of the legality of secret detention centres in the light of the Council of
Europe member States’ international law obligations, in particular the European
Convention on Human Rights (ECHR) and the European Convention for the Prevention of
Torture. In particular, to what extent is a State responsible if — actively or passively — it

: UNCLASSIFIED
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permits :’Ilegal detention or abduction by a third State or an agent thereof?

b What are the legal obligations of Council of Europe member States, under human rights
and general international law, regarding the transport of detainees by other States through
their territory, including the airspace ? What is the relationship between such obligations
and possible countervailing obligations which derive from other treaties, including treaties
concluded with non-member States ?

2. A working group was set up, which was cdmposed of the following members: My Iain Cameron, Mr

" Pieter van Dijk, Mr Olivier Dutheillet de Lamothe, Mr, Jan Helgesen, Mr Giorgio Malinverni and Mr
" Georg Nolte. It was assisted by Ms Simona Granata-Menghini, Head of the Constitutional Co-

operation Division.
3. Two wa?kfng meetings were held in Paris, on 13 January and on 27 and 28 February 2006.

4. The Working Group sought the assistance of the NATO Legal Services and requested clarifications
-in relation to certain matters of military law as well as certain documents. Regrettably, the
Commission was not provided with either of them.

5. The Working Group availed itself of the valuable assistance of the International Civil. Aviation
Organisation (ICAQ), whose Legal Bureau provided documentation about the interpretation of certain
provisions of the Chicago Convention on International Civil Aviation. The Commission wishes to

- express its appreciation and gratitude for the co-operation of the ICAO.

J—_

6. The present study was discussed within the Sub-Commissions on International Law and on
Democratic Institutions in the course of a joint meeting on 16 March 2006, and was subsequently

adopted by the Commission at its 66" Plenary Session (Venice, 17-18 March 2006).-

7. The present opinion does not aim, nor does it have the ambition to assess the facts in relation to the
current allegations about the existence of secret detention facilities in Europe or about the transport of
detainees by the CIA through the territory (including the airspace) of certain European States. This is
not the task of the Venice Commission. It is instead the object of the report that is in the process of
being prepared by the PACE Legal Affairs Committee.

8. This opinion does not aim at identifying the pertinent internal law and practice of the Council of
Europe member-States either. On 21 November 2005, the Secretary General of the Council of Europe
decided to use his power of inquiry under Article 52 of the ECHR and invited the Council of Europe
member States to furnish an explanation of the manner in which their internal law ensures the
effective implementation of the ECHR in relation to secret detention and transport of detainees. On 28
February 2006, the Secretary General presented his report based on the replies submitted by all
member States (See the Secretary General’s report under Article 52 ECHR on the question of secref
detention and transport of detainees suspected of terrorist acts, notably by or at the instigation of
forezgn agencies, SG/Inf (2606)3).

9. The aim of this opinion is to provide a reply to the questions put by PACE Legal Affairs Committee,
and thus to identify the obligations of Council of Europe member States under public international law
in general and under human rights law in particular, in respect of the irregular transpori, extradition,
deportation or detention of prisoners. In order to be able to do so, the Commission deems that it is

" necessary to outline af the outset the basic rules under international law, human rights law,

humanitarian law and air law (Section I) in respect of detention and inter-State transport of prisoners.
The Commission will subsequently proceed with the identification of the specific obligations of Council
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of Europe member States in these areas (Section 1), and will then answer the questions put by PA CE
{Conclusions).

SECTION I: THE LEGAL REGIME
A, General princfples

a. Regular inter-State transfers of prisoners

10. Under international law and hurman rights law, there are four situations in which a State may
lawfully transfer a prisoner to another State: deportation, extradition, transit and transfer of sentenced

- persons for the purposes of serving their sentence in another country.

11. Deportation is the expulsion from a.country of an alien whose presence is unwanted or deemed
prejudicial. A person against whom a deportation decision has been taken by an administrative
. : o [ - - 12
authority must have the possibility of applying to a competent authority , preferably a court
Deportation is only possible on the specific grounds indicated by the pertinent national law.

12. Extradition is a formal procedure whereby an individual who is suspected to have committed a
criminal offence and is held by one State is transferred to another State for trial or, if the suspect has
already been tried and found guilty, to serve his or her sentence.

13. Extradition is a process to which both international and national law apply. While extradition
treaties may provide for the tramsfer of criminal suspects or sentenced persons between States,
domestic law determines under what conditions and according to which procedure the person
concerned is to be surrendered. in accordance with such treaties. Extradition legislation varies
significantly among the different European countries, notably as concerns the incorporation of treaties
into national law, procedural guaraniees, especially the respective role of the executive and the
judiciary in the extradition process, and the proof (and assurances) required for extradition.

14. In Council of Euro;:ie member States, extradition laws must take into consideration, or be
interpreted in conformity with constitutional provisions guaranteeing human rights and international
human rights treaties and humanitarian law. .

: (31 -
15. The 1957 European Convention on Extradition  requires, like most bilateral extradition treaties
nowadays, respect for the principles of ne bis in'idem and speciality. It also forbids extradition to a
country where the death penalty would be carried out. The same is true if the extraditing State has
“substantial grounds for believing that a request for extradition for an ordinary. criminal offence has

~ been made for the purpose of prosecuting or punishing a person on account of his race, religion,

nationality or pelitical opinion, or that that person’s position may be prejudiced for any of these
{4]

reasons”. In addition, the nulla poena principle has to be respected.

[}
16. The 1977 European Convention on the Suppression of Terrorism  was adopted with a view to
eliminating or restricting the possibility for the requested State of invoking the political nature of an
offence in order to oppose an extradition request in respect of terrorist acts. Under this Convention, for
extradition purposes, certain specified offences shall never be regarded as “political” (Article 1) and

UNCLASSIFIED
http://www.venice.coe.int/docs/2006/CDL- AD(2006)009 -€. asp?PrmtVersmn*True&L—E 4/13/2006

LO171



Venice Commission - Commission de VellsENCL ASSIFIED Page 5 of 37

other specified offences may not be regarded as such (Article 2), notwithstanding their political content
or motivation. There is no obligation, and even a prohibition to extradite, however, if the requested
State has substantial grounds for believing that the request for extradition has been made for the
/ purpose of prosecuting or punishing a person on account of his race, religion, nationality or political
opinion or that the position of the person whose extradition is requested may be prejudiced for any of
these reasons.

17. Transit is an act whereby State B provides facilities for State A to send a prisoner through its
territory.

18. Transit is regulated by bilateral and multilateral treatws, inter alia Article 21 of the European
Convention on Extradition, which provides:

- 1. Transit through the territory of one of the Contracting Parties shall be granted on submission
of a request by the means mentioned in Article 12, paragraph 1, provided that the offence
concerned is not considered by the Party requested to grant fransit as an offence of a political or
purely mz‘lirary character having regard to Articles 3 and 4 of this Convention. '

2. Transit of a national, wzthm the meaning of Article 6, of a country requested to grant trans:t
may be refused.

3. Subject to the provisions of paragraph 4 of this article, it shall be necessary fo produce the
documents mentioned in Article 12, paragraph 2.

4. If air transport is used, the following provisions shall apply:
a when it is not intended to land, the requesting Party shall notify the Party over whose
territory the flight is to be made and shall certify that one of the documents mentioned in
Article 12, paragraph 2.a exists. In the case of an unscheduled landing, such notification shall
have the effect of a request for provisional arrest as provided for in Article 16, and the
requesting Party shall submit a formal request for transit;
b when it is infended to land, the requesting Party shall submit a formal request for
transit. : ' :

5. 4 Party may, however, at the time of signature or of the deposit of its instrument of ratification
of. or accession to, this Convention, declare that it will only grant transit of a person on some or
all of the conditions on which it grants extradition. In that event, reciprocity may be applied.

6. The transit of the extradited person shall not be carried out through any territory where there
is reason 1o believe that his life or his freedom may be threatened by reason of his race, religion,
nationality or political opinion.

19. Although the wording of Article 21 § 4 a) indicates that States need to “notify” a trahsit flight,
State practice on this matter may vary, and indeed some States do not appear to require notification of
(61

transit of a prisoner by air over their territory, when no landing is planned

20. European Council Directive no. 2003/110/EC of 25 November 2003 on assistance in cases of
. [7]

transit for the purposes of removal by air , underlines that “member States are to implement this

Directive with due respect for human rights and fundamental freedoms” and that “in accordance with

the applicable international obligations, transit by air should be neither requested nor granted if in the
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third country of destination or of transit the third-country national faces the threat of inhumane or
humiliating treatment, torture or the death penalty, or if his life or liberty would be at risk by reason of
his/her race, religion, nationality, membership of a particular social gronp or political conviction™.

+ Pursuant to Article 4 of the Directive,

“1. The request for escorted or unescorted transit by air and the associated assistance measures
under Article 5(1) shall be made in writing by the requesting Member State. It shall reach the
requested Member State as early as possible, and in any case no later than two days before the
transit. This time limit may be waived in particularly urgent and duly justified cases. -

2. The requested Member State shall inform the requesting Member State forthwith of its decision
within two days. This time limit may be extended in duly justified cases by a maximum of 48
howrs. Transit by air shall not be started without the approval of the requested Membgr State.

Where no reply is provided by the requested Member State within the deadline referred to in the

first subparagraph, the iransit operations may be started by means of a notification by the
requesting Member State.

Member States may provide on the basis of bilateral or multilateral agreements or arrangements
that the transit operations may be started by means of a notification by the requesting Member
State.”

21. Under this Directive, with réspect to any request for transit, the requesting member State must

* provide the requested member State with information about the third-country national to whom the
transit request relates, flight details and further information about the state of health of the person and

possible public order concerns.

1 22. The text of an Agreement on Extradition between the European Union and the USA was finalised

in 2003; however, this agreement has, so far, not entered into force in respect of any EU member-State

. 18]

. It provides that a EU member State may aunthorise transportation through its territory of a person
surrendered to the US by a third State, or by the US to a third State. A request for transit shall be made
through the diplomatic channel and shall contain a description of the person being transported and a
brief description of the facts of the case. Authorization is not required when air transportation is used
and no landing is scheduled on the territory of the transit State (which does not change the obligations
of member States of the Council of Europe under human rights treaties, see below, para, 147} ; if an

unscheduled landing occurs, the State on whose temtory the landirig takes place may require a request

for transit.

23. States may enter into agreements concerning the fransfer of sentenced persons for the purpose of
serving their sentence in their country of origin. Such procedures are not relevant for this opinion.

[9]
b. Irregular inter-State transfers of prisoners

24, A-transfer is unlawful or irregular when the government of State B transfers a person from State B
to the custody of State A, against his or her consent, in a procedure not set out in law (i.e. not
extradition, deportation, transit or transfer with a view to sentence-serving).

25. The kidnapping of a person by agents of State A on the territory of State B and his or her removal
to State A or to a third State is a violation of State B’s territorial sovereignty and therefore an

UNCLASSIFIED
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[10]

- 26. Under general international law (see para. 37 below), in such a case State A has to make *“full

reparation for the injury cavsed by the internationally wrongful act” at the request of the injured State,
which, in this case, would include the return of the person in question. The rights of the person in
question vis-a-vis State A depend upon the latter’s law, on the applicable human rights obligations.

27. Trregular transfers may take place with the acquiescence of the territorial government. This type of
situation raises a human rights issue. For a Rechtsstaat, it will also raise the issues of governmental
responsibility for acts of its organs and services and of parliamentary control over government.

'28. Anather form of irregular transfer happens where some section of the public authorities in State B
{police, security forces etc.) transfers a person from State B but not in accordance with a procedure set
out in Jaw, or even contrary to domestic law. This, in turn, may take the form of official participation
in the transfer (arresting and handing over), or facilitating a kidnapping (actively, or passively — not
preventing a kidnapping which it was known would occur) The security/police action may occur with
or without government knowledge.

29. If there is no legal basis for an active measure (arrest, handing over etc) under national law, then’
there will be in such cases a breach of national law on arrest, and consequently also a breach of Article
5 of the European Convention on Human Rights. This situation also raises the issue of governmental
control over the security/police services, and parhamentary control over the government (see below, §§
38-43).

" 30, As regards the terminology used to refer to irregular transfer and detention of prisoners, the

Venice Commission notes that the public debate frequently uses the term “rendition”. This is not a
term used in international law. The term refers to one State obtaining custody over a person suspected
of involvement in serious crime (e.g. terrorism) in the territory of another State and/or the transfer of

such a person to custody in the first State’s territory, or a place subject to its jurisdiction, or to a third

State. “Rendition” is thus a general term referring more to the result — obtaining of custody over a

suspected person — rather than the means. Whether a particular “rendition” is lawful will depend upon
the laws of the States concerned and on the applicable Tiles of infernafional law, in particular hueman
rights law, Thus, éven if a particular “fendinon 1s i accorgance with the natonal 1aw of one of the
States involved (which may not forbid or even regulate extraterritorial activities of state organs), it
may still be unlawful under the national law of the other State(s). Moreover, a “rendition” may be

participating State(s) under human rights law and/or international hurnanitarian law.
31. The term “extraordinary rendition™ 'appears 1o be used when there is little or no doubt that the

obtaining of custody over a person is not'in accordance with the existing legal procedures applying in
the State where the person was situated at the time,

c. International co-operation in the fight against terrorism -

32." General international law allows States to cooperate in the transport of detainees, provided that
such transport is carried out in full respect of human rights and other international legal obligations of
the States concerned. Numerous international treaties confirm this rule,

33. As movement around the world becomes easier and crime takes on a larger international

UNCLASSIFIED
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~ dimension, it is increasingly in the interest of all nations that terrorist crimes be prevented and that

persons who are suspected of having committed a very serious crime and are suspected to have acted

from abroad or who have fled abroad should be brought to justice. Conversely, the establishment of

i safe havens for persons who are preparing terrorist crimes or who are suspected of having committed a

serious crime would not only result in danger for the State harbouring the protected person but also
[11] :

tend to undermine the foundations of extradition

34. The European Convention on Human Rights does not, in principle, prevent cooperation between

States, within the framework of extradition treaties or in matters of deportation, for the purpose of

bringing suspects of serious crimes to justice, provided that it does not interfere with any of the rights
[12]
or freedoms recognised in the ECHR

35. The Council of Europe has produced several international instruments and recommendations
relating to the fight against terrorism, including three international treaties dealing with suppression of
, [13] ' {141 [15)
terrorism  , prevention of terrorism and money laundering and terrorist financing  , and three
recommendations of the Committee of Ministers to member States relating to special investigation
techniques; protection of witnesses and collaborators of justice; and questions of 1dent1ty documents
[16]
* which arise in connection with terrorism

36. An additional set of standards aimed specifically at safeguarding human rights and fundamentat
freedoms has been produced after 2001, namely the Guidelines on Human Rights and the Fight
. Against Terrorism (2002), a Policy Recommendatwn on Combating Racism While Fighting Terrorism
; (2004), the additional Guidelines on the Protection of Victims of Terrorist Acts (2005) and a
Declaration on Freedom of expression and information in the media in the context of the fight agamst
terrorism (2005).

d. Some observations on State responsibility

37. When a State commits, through its agents acting in their ofﬁciai‘capacity, an internationally
wrongful act, it incurs responsibility and “is under an obligation to make full reparation for the injury

caused by the internationally wrongful act” at the request of the injured State (see Article 31 para. 1 of

the International Law Commission (ILC)’s Articles on State Responsibility).

38. With respect to the imputability of an international wrong, the question arises of whether and to
what extent a State incurs responsibility when its agents have uitra vires consented expressly or
impliedly by rendering assistance, to acts of a foreign State infringing its territorial sovereignty (see
above, paras, 27 and 29).

39. Ultra vires acts usualty bmd the State for the purposes of State responsibility (Art:cle 7, ILC
Articles on State Responsibility).

40. Consent to carry out activities which otherwise would be internationally wrongful renders them
lawful, unless these activities are contrary to jus cogens (see para. 42 below). However, consent to an
interference with sovereignty must be validly given (Article 20, ILC Articles on State Responsibility).
In this context, Asticle 46 of the Vienna Convention of the Law of Treaties is pertinent. It provides
that:
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1. 4 State may not invoke the fact that its consent to be bound by a treaty has been expressed in
violation of a provision of its internal law regarding competence fo conclude treaties as
invalidating its consent unless that violation was manifest and concerned a rule of its internal
law of fundamental importance.

- 2. A violation is manifest if it would be objectively evident to any State conducting. itself in the
. matter in accordance with normal practice and in good faith.

41. In the opinion of the Commission, if a public authority of a State would give a permission to the
representative of another State to arrest and/or transfer a person against his will from the territory of
that State and it is clear that this would be outside of the ordinary (judicial, administrative) procedures
for such arrest/transfer, such pefmission would be a manifest violation of a rule of internal law of

fundamental importance in any State under the rule of law. Such permission could therefore not be

mvoked by the other State as vahd consent.

42. Even where such permission does not result in the conclusion of or accession to a treaty, the Law
(17
of Treaties msofar reflects the general principle of good faith. This principle is “one of the most
[18] '

basic pnncap]es governing the creation and performance of legal obligations” . The giving of a per-
mission is comparable to the conclusion of a treaty insofar as the validity of consent is concerned. In
any case, the validity of any consent as a circumstance precluding wrongfulness in international law is
limited by the rule enunciated in Article 26 of the ILC Articles on State Responsibility:

“Nothing in this Chapter preciudes the wrongfulness of any act of a State which is not in
conformity with an obligation arising under a peremptory norm of general international law.”

43, A norin is of peremptory character (jus cogens) when it “is accepted and recognized by the
international community of States as a whole as a norm from which no derogation is

permitted” (Article 53 of the Vienna Convention of the Law of Treaties). These norms include, inter

alia, the prohibitions of genocide, aggression, crimes against humanity, slavery, piracy and torture.
[19] :

44. In order to be considered wrongful, an act must be inconsistent with an international obligation of
the State which commits it For Council of Europe member States, in the present context, the
obligation in question stems directly from the European Convention on Human Rights, namely from
the obligation not to expose anyone to the risk of treatment contrary to Article 3, the obligation to
prevent any detention in breach of Article 5 and the obligation to investigate into any substantiated
claim that an individual has been taken into unacknowledged custody. These obligations 'may be
breached by a State also by merely but knowingly letting its territory be used by a third State in order
to commit a breach of international law.

45. For a State knowingiy to provide transit facilities to another State may amount to providing
assistance to the latter in committing a wrongful act, if the former State is aware of the wrongful
character of the act concerned. Under general international law (see Article 16 ILC Articles on State
Responsibility) “a State which aids or assists another State in the commission of an internationally
wrongful act by the latter is internationally responsible for doing so if: (a) that State does so with
knowledge of the circumstances of the internationally wrongful act; and (b) the act would be
internationally wrongful if committed by that State.”
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“46. The consequences of irregular transfers and secret detentions from the viewpeint of human rights

a . law for Council of Europe member States will be examined below (see paras. 137-153).

B. Human rights law

“a. The rights at issue

47. Council of Europe member States are committed to respecting fundamental rights, as defined by a

. number of international treaties, both at the universal level (including the 1966 International Covenant
on Civil and Political Rights (“ICCPR™), and the 1987 UN Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment; and at the European-level, in primis the
European Convention on Human Rights, but also the European Convention for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment).

48. With respect to the matters which form the object of the present opinion, the fundamental rights
which are at issue are primarily the right to liberty and security of person and the ban on torture and
~ other inhuman-or degrading tréatments or punishments,

i) Liberty and security of person

49. Article 5 ECHR protects the right to liberty and security of person. Although this right is not
absolute {see the authorized deprivations of liberty under paragraph 1 a) to f) of Article 5), a person
may only be detained on the basis of and according fo procedures set out by the law, and the 1a®W in
quiEes TSt be consistent with recognised European standards, that is inter alia with the (other)
provisions of the ECHR. In addition, paragraph 4 of Article 5 provides for all forms of deprivation of
liberty allowed under that article, that the detainee “shall be entitled to take proceedings by which the

lawfulness of his detention shall be decided speedily by a court and his release ordered if the detention
is not lawful” (habeas corpus).

50. Detention must be lawful and in accordance with a procedure prescribed by law: in the European
Court of Human Rights’ view, the requirement of lawfulness means that both domestic law and the
ECHR must be respected. The possible reasons for detention are exhaustively enumerated in Article 5
(1) ECHR. Paragraph 1 (¢ ) of Article 5 permits “the Iawful arrest or detention of a person effected for
the purpose of having committed an offence or when it is reasonably considered necessary to prevent
his committing an offence or fleeing after having done so”, while paragraph (f) of Article 5 permits
“the lawful arrest or detention of a person to prevent his effecting an unauthorised entry into the
country or of a person against whom action is being taken with a view to deportation or extradition.” A
detention for any reason other than those listed in Article 5 § 1 is unlawfizl and thus a violation of a
human right.

- 51. As regards extradition arrangements between States, when one is a party to the ECHR and the
other is not, the rules established by an extradition treaty or, in the absence of any such treaty, the
cooperation between the States concerned are also relevant factors 1o be taken into account for
determining whether the arrest was lawful. The fact that a person has been handed over as a result of

icooperation between States does not in itself make the arrest unlawful or give rise to an issue under

L&rticle 5. However, for the member States of the Council of Europe the provisions of the extradition
treaty or the practice of cooperation cannot justify any deviation of their obligations under the ECHR,;
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for those States the decisive factor is whether the extradition is according to domestic law and respects
the State’s obligations under the ECHR. ' .

! 52. The ECHR contains no provisions concerning the exact circumstances in which extradition may

be granted, or the procedure to be followed before extradition may be granted. Subject to its being the
result of cooperation between the States concerned and provided that the legal basis for the order for
the suspect’s arrest is an arrest warrant issued by the authorities of the suspect's State of origin, even an

- . - [20] -
atypical extradition cannot as such be regarded as being contrary to the ECHR . This being said, it

_has also to be stressed that several rights and freedoms protected by the ECHR, may be relevant in the
case of extradition and will have to be respected, the most important being Articles.2 and 3, and in
some circumstances Articles 5 and 6.

53. Article 5-must be seen as requiring the authorities of the territorial State to take effective measures
to safeguard against the risk of disappearance and to conduct a prompt effective investigation into a

. (21}
substantiated claim that a person has been taken into custody and has not been seen since '

it} Torture, inhuman and degrading treatment or punishment

54. Torture is prohibited by Article 3 ECHR, Article 7 ICCPR, the European Convention for the
Prevention- of Torture and Inhuman or Degrading Treatment or Punishment and the UN Convention
against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment. It is defined as “any

act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person

for such purposes as obtaining from him or a third person information or a confession, punishing him
for an act he or a third person has committed or is suspected of having committed, or intimidating or
coercing him or a third person, or for any reason based on discrimination of any kind, when such pain
or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public

official or other person acting in an official capacity. It does not include pain or suffering arising only .

[22]
from, inherent in or incidental to lawful sanctions.”

55. The crucial distinction between “torture”, “inhuman treatment” and “degrading treatment” lies in
the degree of suffering caused.

56. “Inhuman treatment” is such treatment which causes‘sevcre suffering, mental or physical, which,
in the particular situation, is unjustifiable. Unlike torture, inhuman treatment does not need to be

(23] y (241 :
intended to cause suffering. In its judgment in Ireland v. United Kingdom  , the European Court
of Human Rights held that the so-called “five techniques” were inhuman treatment. This decision has
sometimes been misunderstood to mean that the same or similar techniques would not amount to

- torture, However, in the Selmouni case the Court later clarified that, since the Convention is 2 “living

instrument which must be interpreted in the light of present-day conditions”, acts which were classified
' ' [23]

in the past as “inhuman and degrading treatment” could be classified as torture in future. - The

Court stated that “the increasingly high standard being required in the area of the protection of human

~ rights and fundamental liberties correspondingly and inevitably requires greater firmness in assessing

{26]

’
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- 57. “Degrading treatment” is treatment which grossiy humiliates or debases a person before others or

http://www.venice.coe. mtfdocs/ZOOG/CDL-AD(Z006)009-6 asp?PrintVersion=True&L=E ;1/ 13/2006

dxwes him to act against his will or conscience. Although causing less suffering than torture or

inhuman treatment, it must attain a minimum level . It too does not need to be intended to cause
suffering. : ‘

58 The prohibition of torfure and inhuman or degrading. treatment or punishment enshrines one of the
most fundamental values of democratic societies. As the European Court of Human Rights has stated
on many occasions, even in the most difficult circumstances, such as the fight against terrorism and
organised crime, the ECHR prohibits in absolute terms torture and inhuman or degrading treatment or
punishiment. Unlike most of the substantive clauses of the ECHR and of Protocols Nos. 1 and 4,
Article 3 makes no provision for limitations and no derogation from it is permissible under Article 15 §
2, not even in the event of a public emergency threatening the life of the nation.

59. Article 2, paragraph 2, of the UN Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (“the UN Convention against Torture™) expressly States that “No
exceptional circumstances whatsoever, whether a State of war or a threat of war, internal political
instability or any other public emergency, may be invoked as a justification of torture.”

- 60. The European Convention for the Prevention of Torture and Inhuman and Degrading Treatment

(“ECPT”) establishes the European Commiitee for the Prevention of Tortute and Inhuman or
Degrading Treatment or Punishment (“CPT”) which, “by means of visits, examines the treatment of
persons deprived of their liberty with a view to strengthening, if necessary, the protection of such
persons from torture and from inhuman or degrading treatment or punishment.” Pursuant to Article 2
of this Convention, CPT can visit any place on the territory of member States where a person is
deprived of their liberty (i.e. including military bases, non-official detention centres such as the offices
of the intelligence service or a particular police department - drugs, anti-terrorism - if CPT believes
that persons are being held/interviewed in these offices).

61. Member States of the ECHR not only have the obligation not to torture but also the duty to prevent

[28] : '
torture.  In addition they have an obligation of investigation. Under this obligation Member States
[29]
must assure an efficient, effective and impartial investigation. As soon as the authorities receive
substantiated information giving rise to the suspicion that torture or inhuman or degrading treatment
has been committed, a duty to investigate arises whether and in which circumstances torture has been
committed.

b. Scope of the duty of Council of Europe member States to secure human rights

62. Under Article 1 of the ECHR, “The High Contracting Parties shall secure to everyone within their
{30]

Jurisdiction the rights and freedoms defined in Section I of this Convention” . According to the

European Court of Human Rights, the notion of “jurisdiction” is primarily territorial. It does, however,

exceptionally extend to certain other cases, such as acts of pubhc authority performed abroad by

diplomatic or consular representatives of the State, or by an occupying foree; acts performed on board

vessels flying the State flag or on aircraft or spacecraft registered there.

63. There is a presumption that jurisdiction is exercised by the State throﬁghout its territory. States
may also be held accountable for human rights violations occurring outside their territory in certain

UNCLASSIFIED
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[31]
situations .

64. Article 2 of the Intemaﬁonal Covenant on Civil and Political Rights provides that a State Party

undertakes to “respect and to ensure to all individuals within its territory and subject to its jurisdiction -

the rights recognized in the present Covenant.”

65. The term “jurisdiction” under the International Covenant on Civil and Political Rights is
comparable to the same term under the European Convention on Human Rights. It is also not limited
to territorial jurisdiction, The Human Rights Committee has held, for example, that communications
by persons who were kidnapped by agents in a neighbouring States are admissible, reasoning that
. 32)
States Parties are responsible for the actions of their agents on foreign territory . The Human Rights
Committee also clarified in its General Comment no. 31 that “a State Party must respect and ensure the
rights laid down in the Covenant to anyone within the power or effective control of that State Party,
. 33] .
even if not situated within the territory of the State Party.”

66. The duty of State parties under Article 1 ECHR to “secure” to everyone within their jurisdiction
“the rights and freedoms ... of this Convention” is not limited to the duty of state organs not to violate
these rights themselves. This duty also includes positive obligations to protect individuals against
infringements of their rights by third parties, be they private individuals or organs of third States
operating within the jurisdiction of the State party concemed (see para. 146 below). The European
Court of Human Rights bas, in particular, recognized positive obligations which flow from the
prohibition of torture and inhuman treatment, the right to life, and the right to freedom and security.
Such positive obligations include duties to investigate, especially in the case of disappeared persons,
and to provide for effective remedies.

c¢. Limitations on the competence to transfer prisoners imposed by human rights
pbligations

67. The international condemnation of torture has a clear impact on extradition and deportation.

Article 3 of the UN Convention against Torture prevents States Parties from “expelling, returning

(“refouler™) or extraditing a person to another State where there are substantial grounds for believing
' [34]

that he would be in danger of being subjected to torture”

68. The ECHR does not guarantee a right not to be extradited or deported. Nor is there a right to
political asylum. Extradition and deportation are not per se in breach of Article 3 of the ECHR.
Nonetheless, extradition or deportation may run counter to provisions of the ECHR. -According to the
Sovering doctrine of the European Court of Human Rights, a State may be held responsible for a
viofation of Articles 2 and 3, in flagrant cases also of possible violations of Articles 5 and 6 ECHR, if
its decision, permission or other action has created a real risk of a violation of these rights by the State
[35] .

to which the prisoner is to be transferred. It is of no relevance in such case whether the State on

: - [36]
whose territory the violation will or could ultimately take place is also bound by the ECHR

69. Under what circumstances a State may be deemed 1o bave known about a “real risk of a violation”
is to be determined in each separate case. Indeed, the establishment of the responsibility of a State in

. UNCLASSIFIED '
http://www.venice.coe.int/docs/2006/CDL-AD(2006)009-e.asp?PrintVersion=True&L=E 4/13/2006

L0180



'Venice Commission - Commission de VenkisdNC LA SSIFIED _ . Page140f37

respect of an extradition or deportation inevitably involves an assessment of conditions in the
requesting or receiving' country against the standards-of Article 3 ECHR. Nonetheless, the
responsibility of the requesting or receiving country, whether under general international law, under
"} the ECHR or otherwise, is not decisive for the liability of the extraditing State under the ECHR. Such
liability may have been incurred by the latter member State by reason of its having taken action which
has as a direct consequence the exposure of an individual to ill-treatment prohibited by Article 3

371

'ECHR

70. In the Agiza case, the UN Committee against Torture found a violation of asticle 3, as Sweden, at
the time of the complainant’s removal to Egypt, knew or should have known that Egypt resorted to
consistent and. widespread use of torture against prisoners, and therefore that the complainant was at a
real risk of torture. In the opinion of the Committee, the procurement of diplomatic assurances, which,
: [38]
moreover, had no effective mechanism for enforcement, did not suffice to protect against this risk

71. In the Mamatkulov case, the European Court of Human Rights accepted that assurances jeading to
extradition/deportation can take away the real risk of torture, even when the follow-up procedures were
' [39] ' |
not extensive . However, the assessment of diplomatic assurances in this case should not be '
overestinziad. The Court merely took “formal cognizance of the diplomatic notes from the Uzbek
[40]
authorities that have been produced by the Turkish Government” . Moreover, there was no
substantiated evidence in the individual case that the people in question had in fact been tortured.
Finally, according to the European Court of Human Rights, the existence of the risk must be assessed ;
“primarily with reference to those facts which were known or ought to have been known to the I
/ 4 [41] :
Contracting State at the time of the expulsion.” - j

d. Derogations : . i

72. Under Article 15 ECHR, a Contracting State may derogate from certain of its obligations under
the ECHR “in time of war or other public emergency threatening the life of the nation. Among these
“derogable” obligations are also those laid down in Articles 5 and 6; but, under paragraph 2 of Article
15, not those laid down in Articles 2, except in respect of deaths resulting from lawful acts of war, or
421 - S ‘
from Articles 3, 4 (paragraph 1) and 7 . However, a State may apply Article 15 only if and to the
extent that a war or other public emergency threatening the life of the nation presents itself in that very
same State, and the derogating measures are “strictly required by the exigencies of the situation” and
“are not inconsistent with its other obligations under international law”. When such a situation
pertains, it is imperative for the State in question to make a formal derogation under Article 15 ECHR
[43] -
. Moreover, in case of such derogation, the third paragraph of Article 15 requires that the State
concerned keep the Secretary General of the Council of Europe fully informed of the measures that it
has taken and the reasons therefore.

73. 'Article 4(1) of the International Covenant on Civil and Political Rights is expressed in terms very
[44] ' '
similar to those of article 15(1)

UNCLASSIFIED |
hitp://www.venice.coe.int/docs/2006/CDL-AD(2006)009-e.asp?PrintVersion=True& L=E 4/13/2006

L0181



Venice Commission - Ceﬁ;miss’ion de VedisNCLLASSIFIED Page 15 of 37

74. n its Resolution 127-1, adopted on 24 January 2002, the Pariiamentary Assembiy:of the Council of
Europe resolved (para 9) that: “In their fight against terrorism, Council of Europe members should not

- provide for any derogations to the European Convention on Human Rights”. It also called on all

! member States (para 12) to “refrain from using Article 15 to limit the rights and liberties guaranteed
under its Article 5.”

75. In its 2002 Guidelines on human rights and the fight against terrorism, the Committee of Ministers

of the Council of Europe reiterated that member States “may never, and whatever the acts of the

person suspected of terrorist activities, or convicted of such activities, derogate from the right to life as

guaranteed by these international instruments, from the prohibition against torture or inhuman or

degrading treatment or punishment, from the principle of legality of sentences and of measures, nor
[45]

* from the ban on the retrospective effect of criminal law.”

76. In its General Comment no 29/2001 on Article 4 of the International Covenant on Civil and
Political Rights, the UN Human Rights Committee observed (in para 3) that “On a number of
occasions the Committee has expressed its concern over States parties that appear to have derogated

- from rights protected by the Covenant, or whose domestic law appears to allow such derogation, in
situations not covered by article 4.”

77. In the era of “global terrorism” it has been put to debate whether fundamental human rights as

they are discussed in this opinion or the extent of possible derogations from them should be

reinterpreted. Recent decisions by several domestic courts in Europe and beyond, however, have

confirmed that the existing rights and standards are, in principle, appropriate for the current situation of
[46] .

the fight against global terror. It is also the Commission’s opinion that no such reinterpretation is

! necessary or warranted.

C. International Humanitarian law

78. At present, International Humanitarian Law has only limited relevance for the question of the law
applicable to extraordinary transfers of prisoners and secret detention on the tetritory or through the
airspace of member States of the Council of Europe. International Humanitarian Law applies during
“armed conflict” and it distinguishes between international and non-international armed conflicts.
“Armed conﬁact“ in the sense of International Humanitarian Law. refers to protracted armed violence
[47]
between States or between governmental authorities and/or organised armed groups within a State.
“State practice indicates that banditry, criminal activity, riots, sporadic outbreaks of violence and acts
[48]
of terrorism do not amount to an armed conflict.” This means, for example, that the organised
hostilities in Afghanistan before and afier 2001 have been an “armed conflict” which was at first a
non-international armed conflici, and later became an international armed conflict afier the invol-
vement of US troops. On the other hand, sporadic bombings and other violent acts which terrorist
networks perpetrate in different places around the globe and the ensuing counter-terrorism measures,
even if they are occasionally undertaken by military units, cannot be said to amount to an “armed
conflict” in the sense that they trigger the applicability of International Humanitarian Law.

79. The Venice Commission considers that counter-terrorist measures which are part of what has

sometimes been called “war on terror” are not part of an “armed conflict” in the sense of making the
regime of International Humanitarian Law applicable to them. It considers that further reflection is
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necessary to consider whether any additional instrument may be needed in the future to meet or

[49]

anticipate the novel threats to _intemationél peace and security.

80. International Humanitarian Law thus only applies to such transports of prisoners through the
territory and/or airspace of the member States of the Council of Europe if such prisoners have been
arrested/captured in the context of an “armed conflict” as explained above: This would be the case, for
example, if a prisoner was captured in an area of Afghanistan in which organized fighting takes place
at the time of the arrest. In this case his or her transfer or detention would be covered by International
Hurmanitarian Law irrespective of where he or she is transferred to or detained in Europe. If, on the
other hand, persons are transported or detained who have been arrested in the territory of a State where
no armed conflict takes place, or in an area in which no armed conflict takes place, International
Humanitarian Law does not apply. In such cases human rights law fully applies.

81. Even in those limited cases in which International Humanitarian Law applies (in the context of

extraordinary transport of prisoners) this body of law does not apply exclusively. As a general
- human rights law applies at all times, whether in times of peace or concurrently in situations of armed
conflict, to all persons subject to a State’s authority and control (“jurisdiction”). However, once an
armed conflict has begun, human rights law is normally partly superseded by International
Humanitarian Law, which contains rules specifically regulating the behaviour of partics to an armed
conflict. For example, human rights law does not specifically take account of the regime of belligerent
occupation. This means that the rules of the Hague Regulatlons and the Fourth Geneva Convention of

[501

1945 largeiy serve as lex specialis. However, as the Commission has previously pointed out
human rights law’s non-derogable rules and those rules which have not been derogated from in
accordance with the derogation mechanism provided for under the relevant. treaty instrument are also
. applicable in situations of armed conflict.

82, Under the 1949 Geneva Conventions, persons who are arvested by a power in the course of an
international armed conflict are protected either as prisoners of war (hereinafter “POW™) (Article 4
GCIII) or as other “protected persons” (all persons, in particular civilians, who are not nationals of the
detaining Power or are not protected by other Conventions, Article 4 GCIV). The plain wording of
Article 4 (1) and (4) GC IV makes it clear that there should be no category of persons that would
remain unprotected. As the Commission has pointed out before, even those persons who do not fulfil
the nationality requirements of Article 4 GC IV are protected by customary international humanitarian
law, as it has been given expressmn in Article 75 of the First Additional Protocol of 1977 to the
Geneva Conventions.

83. Persons who are suspected to be members of an international terrorist network, such. as Al-Qaeda,
d who have been arrested in connection with an armed conflict, will fall either into the category of
ther “protected persons” or into the category of POWs.

84. As far as the Fourth Geneva Convention, the First Additional Protoco! and customary international
humanitarian law apply, alt protected persons, including terrorist suspects, must be treated according to
the rules laid down in Articles 27-78 GCIV and the minimum requirements of Article 75 of the First

[34]

Additional Protocol. This has been confirmed in recent years by national courts.

85. Inthe case that suspected members of international terrorist networks qualify as POWs, their
transfer would be regulated by the Third Geneva Convention (see in particular Articles 12 and 46-48).
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" D. ‘ “General principles of civil aviation

J 86. International air law has a codified framework in the Convention on International Civil Aviation
(commonly referred to as the “Chicago Convention™), signed in Chicage on 7 December 1944.

87. The Chicago Convention sets out in Article 1 the principle that every State has complete and
exclusive sovereignty over the airspace above its territory, that is to say above the land areas and
territorial waters adjacent thereto. ‘

88. Article 4 of the Chicago Convention provides that: “Each contracting State agrees not to use civil
" gviation for any purpose inconsistent with the aims of this Convention”,

89. The Chicago Convention sets out the regime for civil aircraft and civil aviation. According to
* Article 3 (a), such regime does not apply o State aircraft.

90. Under the Conventlon, aircraft “used in military, customs and police services” are deemed to be

(52 ' l
state aircraft (Artlcie 3(b)). This pre_smnptlon, however, is not irrebuitable . Moreover, aircraft
engaged in other state activities such as coast guard and search and rescue could also be either state

(331

aireraft or civil aircraft in the sense of the Convention.

. [54] ‘ ‘

91. 1t has generally been admitted that, in case of doubt, the status of an airplane as “civil aircraft” N
‘ 122])
.k or “state aircraft” will be determined by the function it actually performs at a-given time . As a

gmmmﬁw%m_w@wmmﬁmmd

136]

* used exclusive! the State for state intended ses”. . Accordingly, the same airplane can be

considered to be “civil aircraft” and “state aircraft” on different occasions.

. 92. Civil aircraft that are not engaged in scheduled international air services of a State party to the
[57]

Chicago Convention are entitled to make flights into or in transit non-stop across the territory of

another State party and to make stops for non-traffic purposes without the necessity of obtaining prior

ermission and subject to the right of the State flown over to require landing. The authorities of each

| State party have the right, without unreasonable delay, 1o search aircraft of the other State party on

| landing or departure, and to inspect the certificates and other documents prescribed by the Chicago
Convention (Article 16).

93. State aircraft do not enjoy the overflight rights of civil aircraft. According to Article 3 (c), state
aircrafl are not permitted to fly over or land in foreign sovereign territory otherwise than with express !
authorisation of the State concerned, and in harmony with the terms of such authorisation. Such
authorisation must be given by special agreement “or otherwise”,; the practice of States indicates that
the preferred form is a bilateral or multilateral agreement between the States concerned, valid for a
given period of time, one year for example, or general permissions, or “ad hoc” permissions properly
obtained through the diplomatic channels. In the latter case, the diplomatic notes are to be submitted to
the competent authorities - 1o the Ministry of Foreign Affairs, for example - prior'to the operation of . .
the flight and usually contain infer alia the name of the foreign air operator, the type of aircraft and its i
registration and identification, the proposed flight routing (including last point of departure outside the
State, the first point of entry, the date and time of arrival, the place of embarkation or disembarkation
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abroad of passengers or freight), the purpose of the flight (number of passengers and their names)

" 94, If “state aircraft” enter the foreign sovereign air space without a proper aumorzsatwn, they may

7 be:

- intercepted for purposes of identification;
- directed to leave the violated air space;

- directed to land for the purpose of further mvesﬂgaﬂon/prosecunon,
(58]

 forced to land for further mvestlgaﬁon!prosecuuon

[591

95. Under customary infernational law | state aircraft enjoy immunity from foreign jurisdiction in

respect of search and inspection. Accordingly, they cannot be boarded, searched or inspected by

foreign authorities, including host State’s authorities, without the captain’s consent. However, because
state aircrafl need authorisation to enter another State’s axrspace, the extent of their immunity is

conditioned on such an authorisation pursuant to Asticle 3 (¢) of the Chicago Convention

96. A mere operational air traffic control clearance for the flight is not sufficient to satisfy the

[61]

requirement for permission under Article 3 (¢)  , unless this corresponds to an accepted practice.
97. Articie 3bis para. b) of the Chicago Convention provides that:

[E}]very State, in the exercise of its sovereignty, is entitled to require the landing at some
designated airport of a civil aircraft flying above its territory without authority or if there are
. reasonable grounds to conclude that it is being used for any purpose inconsistent with the aims
of this Convention; it may also give such aircrafi any other instructions to put an end to such
violations. For this purpose, the coniracting States may resor! to any appropriate means
consistent with relevant rules of international law, including the relevant provisions of this
: : . [e2f
Convention, specifically paragraph a) of this Article . Each contracting State agrees to
publish its regulations in force regarding the interception of civil aircraft.

98. The flag State of the violating aircraft is internationally responsible for the infraction; the
consequences of such responsibility would impact on the overall relations of the States concerned and
can range from the duty to apologise, a promise to penalise the individuals responsxbie a promise not
to repeat the infraction and so on, to more severe sanctions.

'-""“"'""""'"""’—---\

99. Pursuant to Article 54 of the Chicago Convention, any action which may be considered as an
infraction, breach, violation or infringement of the Convention is potentially subject to action by the
Council of the International Civil Aviation Organisation (ICAO) under Atrticle 34 (j) or (k). For
example, a contracting State which by its action contravenes the principle in Article 1 that every State
has complete and exclusive sovereignty over the airspace above its tesritory, can be considered
committing an infraction of the Convention. A similar conclusion could be drawn in respect of a State
which by its action disregards the scope of “territory” given in Article 2; or whose regulations for State
aircraft do not show “due regard for the safety of navigation of civil aircraft” (Asticle 3 (d)); or which
uses weapons against civil atreraft in flight contrary to Article 3 bis; or which uses civil aviation for
any purpose inconsistent with the aims of the Chicago Convention (Article 4). Infractions may be
brought before the Council by a Contracting State or a group of Contracting States.
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100. As long as an airplane is in the air and not on the ground, persoris on board are subject to the
[63]
. concurrent jurisdiction of both the national State of the airplane and the territorial State . In this
} context, it should be noted that Am::,le 4 of the Convention on Offences and Certain other Acts
[64]
Committed on Board Aircraft (the Tokyo Convenuon) , to which practically all Council of Eurape
member States are party, provides that: )

“4 Contracting State which is not the State of registration may not interfere with an aircraft in flight
in order to exercise its criminal jurisdiction over an offence committed on board except in the
Jollowing cases:

{a) the offence has effect on the territory of such State;

(b) the offence has been committed by or against a national or permanent resident of such State;

(c) the offence is against the security of such State;

(d) the offence consists of a breach of any rules or regulations relating to the flight or manoceuvre of
aircraft in force in such State;

{e) the exercise of jurisdiction is necessary to enstre the observance of any obligation of such State
under a multilateral international agreement.”

101. This provision does not limit the jurisdiction of the territorial State but only the exercise of its
right to interfere with an aircraft in flight. In the first place, serious offences of abduction, torture etc.
certamly have “effect” on the territorial state. Where the conditions of a prisOngt on 4 plane do not in
themselves constitute inhuman-or-deprading treatment, all acts involved in transferring by air a
prisoner to a place where he or she runs a real risk of being tortured may not necessarily be criminal
offences in the territorial State. This will depend upon how the relevant offences and inchoate offences
| (preparation, conspiracy etc.) are formulated in the law in the territorial State (e.g. whether the acts in
' question constitute a continuing offence of abduction) and that State’s rules on extraterritorial crime, in
particular, whether the deliberate handing over of a person to extraterritorial torture is an offence. It
should be stressed however that the obligations of a Council of Europe member State to ensure
protection of human rights (see above, paras. 62-67, and below para. 146) are not limited simply to
enforcing its criminal law. Thus, it is not decisive that, in a particular case, a territorial State may not,
in fact, make ali acts involved in transfer punishable, or exercise jurisdiction over these. In addition,
according to subparagraph (e) of Article 4 of the Tokyo Convention, the limitation of the exercise of
the right of the territorial State to interfere with an aircraft in flight does not apply when “the exercise
of jurisdiction is necessary to ensure the observance of any obligation of such Stale under a
multilateral international agreement”, such as the European Convention of Human Rights. Therefore, if
e positive obligations arising under the ECHR require a member State of the Council of Europe to
investigate possible violations of human rights committed in an aircraft in flight through its airspace,
\this member State is not barred by the Tokyo Convention to interfere with this aircraft in flight.

102. The question arises in this context of what would be the status of an airplane registered in the flag
State as civil aircraft but carrying out “State functions” (such as special missions for the transport of
prisoners) which entered the airspace of another State without seeking a specific authorisation or
without following the applicable procedures for State aircraft.

103. In the opinion of the Venice Commission, state aircraft can only claim immunity inasmuch as
they make their state function known to the.territorial State through the appropriate channets. If the
-public purpose was not declared in order to circumvent the requirement of obtaining the necessary
: fes}
permission(s), then the State will be estopped from claiming State aircraft status  and the airplane
will be deemed to be civil and thus falling within the scope of application of the Chicago Convention,
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including its Article 16 providing for the territorial State’s right to search and inspection. The

temtorlal State could request the airplane to land and could proceed to search and inspection and take
166}

the necessary measures to put an end to possible violations it might identify . In addition, the flag

State would face international responsibility for the breach of Article 4 of the Chicago Convéntion and

of customary international law. .

104. The relations between air law and human rights law will be analysed below (see paras 144-152).
E. Military ba_s.es ’

105. The lawfulness of the presence of the armed forces of one State on the territory of another State
/in peacetime is contingent on the consent of the host State. The initial decision to admit the force may
take the form of a bilateral or multilateral treaty, often deferice agreements. There follows a decision
by the receiving State granting the use of facilities on its soil, which is nonnally done through a further
agreement. ‘

106. A State does not abandon its sovereignty when it consents to the presence of forei ed
forces-en-is-terfitory. Tt guarantees the enjoyment of the privilege of user of its territory accorded to
the sending State; it retains however the right to regulate this privilege within the -framework of the
applicable treaties and agreements. It follows that the sending State acquires various powers pertaining
to the operation of its defence forces on a territory that remains subject to the soverelgnty of the host
State. The sending State may lawfully claim in or over the territory of the receiving State, only those
rights and powers that are connected directly with the establishment and operation of, and access to,
the sites at which the foreign forces and installations are located. The principle of sovereignty dictates
that any further rights and powers can derive only from an express grant by the receiving States. In
particular, the extent of the right for the receivmg State to search a fore:gn military base on its territory
[67]
depends on the terms of the defence agreement or of the “Status~of—forces agreement” (SOFA)

107. SOFAs between the host State and a State stanomng mlhtary forces in the host State define the

legal status of the sending State’s personnel and property in the territory of the host State. They are

usually an integral part of the overall military bases agreements that allow the sending State’s military
[68]

forces to operate within the host State

108. Foreign armed forces whose admission has been consented to by the receiving State are, as a
rule, not subje j i controls and enmtry formalitics applicable to foreign
nationals. The NATO-SOFA agreement provides that “members of a force shall be exempted from
passport and visa regulations and immigration inspection on entering or leaving the territory of a
recewmg State. They shall also be exempt from the regulations of the receiving State on the
169]
registration and control of aliens” . This waiver of entry procedures is counter-balanced by the
requiremnent for .members of the force:, to present on demand, whether on entry or at any time
thereafter, identification and an individual or collective movement order certifying the status of the
[70] .
individual as a member of a force . The receiving State has a discretion whether to require a
movement order to be countersigned by its authorised representatives. Exemption from entry
formalities is made conditional on compliance with the formalities established by the receiving State
relating to the entry and departure of a force or the members thereof.
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109. The sending State must have access to the base and, where it has more than one base on the
territory of the same State, it must be allowed movement between them. To deny access would amount
to a derogation from the grant made by the host State. It is therefore common for military base

! agreements to authorise the sending State to have access to its forces and to the ports or airfields which

it has been accorded in the host State. This authorisation is essential, as in relation to public vessels

and’ aircraft there is no right of access under customary intgrnational law. It is, however, often the

practice in bilateral treaties for entry to the ports of the receiving State to be subject to “appropriate
(il

notification under normal conditions” made to the authorities of the latter

- 110. The sending State does not benefit from an unrestricted freedom of movement within, and

overflight of, the receiving State, unless such rights are expressly granted in a base agreement. In any
case, the national and international Jaw that is applicable to military bases cannot, and does not claim
to, diminish the obligations and tesponsibilities of the member States of the Council of Europe under
human rights treaties.

[72]
F. Article V.of the NATO Treaty

111. Article V is the core clause of thé Washington Treaty, NATO’s founding charter. It states that an .

armed attack against one Ally shall be considered an attack against them all. In response to an

invocation of Article S, each Ally determines, in consultatlon with other Allies, how it can best

contribute to any action deemed necessary to restore and maintain the security of the North Atlantic
area, including by the use of armed force.

S 112, Article V was first invoked on 12 September 2001 immediately foi!owihg the 11 September

terrorist attacks against the United States.  The invocation was initially provisional, pending
determination that the attacks were directed from abroad. This was confirmed on 2 October 2001, after
US officials presented findings on investigations into the attacks to the North' Atlantic Council,
concluding that the Al-Qaeda terrorist network was responsible.

113 On 4 Qctober 2001, the Allies agreed on a series of measures to assist the US-led campaign
{73]

against Al-Qaeda and related terrorism These include enhanced mtelhgence sharing and

cooperation, blanket over-flight clearances in accordance with the necessary air traffic arrangements -

and national procedures, and access to ports and airfields for US and other Allied craft for operations

* against terrorism.

114. In application of this agreement, certain NATO member-States granted US (and NATO member

States’) aircraft either blanket over-flight clearances for certain time-periods, or overﬂlght rights upon
{74]
request

115. Article V of the North Atlantic Treaty does not contain an obligation for member States of the
Council of Europe to allow irregular transfers of prisoners or to grant blanket overflight rights, for the
purposes of fighting against terrorism. That treaty provision at most contains an obligation to take
measures, including cooperation and consent, into consideration; but leaves any decision as to concrete
measures to the appreciation of the State concerned of the necessity of such measures in order to
restore and maintain security. In addition, neither Article 5 of the North Atlantic Treaty nor any
Agreements in execution thereof can, or claim to, diminish the obligations and responsibilities of
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member States of the Council of Europe under human rights treéties.

SECTION II - THE INTERNATIONAL LEGAL OBLIGATIONS OF COUNCIL OF
EUROPE MEMBER STATES

A Council of Europe mem‘bér States’ obligations in respect of arrests by
foreign authorities on their territory

116. A State party to the European Convention on Human Rights is presumed to exercise its
jurisdiction over its whole territory. Any arrest of a person by foreign authoritics on the territory of a
‘Council of Furope member State without the agreement of this member State is a viclation of its
sovereignty and is therefore contrary to international law. In addition, the now defunct European
Commission of Human Rights has stated that “an arrest made by the authorities of one State on the
territory of another State, without the prior consent of the State concemcd, does not only involve the
State responsab:hty vis-3-vis the other State, but also affects that person’s individual right to security
{75] .
under Article 5 § 1.

117. The European Coust of Human Rights has clearly expressed how the responsibility of a Council

of Europe member State is engaged in relation to the arrest of an individual on its territory by foreign

authorities: irrespective of whether the arrest amounts to a violation of the law of the State in which the

suspect has been arrested, the responsibility of the host State is engaged unless it can be proved that the

authorities of the State to which the applicant fias been transferred have acted extra-teritonially and

withaut_consent, and consequently in a manner tat is inconsistent with the sovereignty of the host
[76}

State

118.- Any form of involvement of the Council of Europe member State or receipt of information prior
to the arrest taking place entails responsibility under Articles 1 and 5 ECHR (and possibly Article 3 in
respect of the modalities of the arrest). A State must thus prevent the arrest from taking place, unless
the arrest is effected by the foreign authorities in the exercise of their jurisdiction under the terms of an
applicable SOFA (see footnote 68 above).

@ ‘The responsibility of the Council of Europe member States is engaged also in the case that some
ton of its public authorities (police, security forces etc.)) has co-operated with the foreign
authorities or has not prevented an arrest without govermment knowledge This situation raises the
question of governmental control over the security/police services, and possibly, if the applicable
national law so foresees, of parliamentary control over the povernment.

120. Different European States exercise different systems for political insight into, and contro! over,
the operations of the security and intelligence services, depending upon constitutional structure,
historical factors etc. Different mechanisms exist for ensuring that particularly sensitive operations are
subject to approval and/or adequate control. Meaningful government accountability to the legislature is
obviously conditioned upon meaningful governmental control over the security and intelligence
[77]
services - . Where the Iaw provides for governmental control, but this control does not exist in
practice, the security and intelligence services risk becoming a “State within a State”. Where, on the
other band, the law provides for a degree of distance between government ministers and officials and
the day~to-day operations of the security and mteihgence services, but government ministers in fact
exercise influence or even control over these operations, then the phenomenon of “deniability” can
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arise. In such a case, the exercise of power is concealed, and there is no proper accountability. The
Statute of the Council of Europe and the ECHR require respect for the rule of law which in turn

"y requires accountability for all exercises of public power. Independently of how 'a State chooses to

R

regulate political control over security and intelligence agencies, in any case effective over&ght and
(78]
control mechanisms must exist to avoid these two problems,

B. ' Council of Europe member States’ obligations in respect of alleged secret

detention facili_ties

121. The term “secrecy” can have different meanings. In the context of the présent opinion, the
problematic aspect of the secrecy of detention lies in the first place in the impact which such secrecy
, [79]
has on the prisoner’s defence rights under Articles 5 and 6 ECHR. In addition, prolonged secret
’ [80]
detention may impinge on Article 3 and on other aspects of Article 6 ECHR.

122. For a State to provide facilities to another State to conduct voluntary interviews with suspects on
its territory is, in principle, not in violation of international law. On the contrary, it is a feature of most
modern Mutual ‘Assistance Treaties. It depends wpon the territorial States’ constitutional and
administrative rules on the exercise of public power whether this can go so far as involuntary
interrogation. Some States will not allow any but their own officials to exercise public power on their

~ (81]
territory. Others make exceptions by treaty rules

123. The territorial State retains its full jurisdiction within the meaning of Article 1 ECHR over any
place on its territory where such interviews take place, including any ad hoc detention facilities: : that
State is therefore responsible for any infringement of the ECHR in relation to any suspect treated in
violation of Articles 3 and 5, e.g. any prisoners who may be held incomunicado there. The modalities
of the interrogation and detention, and of treatment given, need to comply with the standards of the
European Convention on Human Rights.

124. Incomunicado detention, that is detention without the possibility of contacting one’s lawyer and
of applying to a court, is clearly not “in accordance with a procedure prescribed by law” of any of the
member States of the Council of Europe, if alone because the detention is not subject to judicial
review. For the detainee, it is not possible to exercise his entitlement to habeas corpus guaranteed by
Article 5, paragraph 4. The unlike possibility that such a detention is “in accordance with a procedure
prescribed by law” under the law of the foreign State by whose authorities the detention was ordered
and executed, is irrelevant for the issue of the responsibility under the European Convention on Human
Rights of the State on whose territory it takes place.

125. if and in so far as incomunicado detention takes place, is made possible or is continued on the
territory of a member State of the Council of Europe, in view of its secret character that detention is by
definition in violation of the European Convention on Human Rights and the applicable domestic law
of that State.

126, Active and passive co-operation by a Council of Europe member State in imposing and executing
secret detentions engages its responsibility under the European Convention on Human Rights. The
European Court of Human Rights has ruled that “the acquiescence or connivance of the authorities of a
Contracting State in the acts of private individuals which violate the Convention rights of other
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individuals within its jurisdiction may engage the State’s responsibility under the Convention”

.- This is even more true in respect of acts of agents of foreign States.

127. While no such responsibility applies if the detention is carried out by foreign authorities without
the territorial State actually knowing it, the territorial State must take effective measures to saféguard
against the risk of disappearance and must conduct a prompt and effective investigation into a
substantiated claim that a person has been taken into unacknowledged custody.

128. The possible obligation by a Council of Europe member State under bilateral or multilateral
treaties to co-operate in prosecution measures does not affect or diminish this State’s obligation not to
allow or contribute to secret detention-on its territory.

183]

129. As the European Court of Human Rights has pointed out , the opinion of the State under
whose authority the detention is decided and executed concerning the issue of whether the detention is
in violation of fundamental rights is not conclusive for the question of whether cooperation engages

responsibility of a member State of the Council of Europe under the European Copvention on Human
Riglits; only the relevant provisions of the latter Convention, as lnterpreted by the European Court of
Human Rights, are decisive. This means, for instance, that the opinion which has been put forward in
certain quarters with respect to the US Government MMMWW applied
outside (LLS' territory, does not vi is of no relevance for the
question of responsibility of member States under the European Convention on Human Rights. It also
means that the ifidividuat-opirdonrof specific Governments, or of ‘certain -public persons, about possible
limits to the absolute character of the scope of the prohibition of torture are not relevant either. In
addition to the interpretation given by the European Court of Human Rights concerning the absolute

* character of the prohibition of torture, Article 2, paragraph 2, of the UN Convention against Torture -

and Other Cruel, Inhuman or Degrading Treatment or Punishment expressly states that there is no
room whatsoever and under any circumstances to justify torture

130. ¥ a State is informed or bhas reasomable grounds to suspect that any persons are held
incomunicado at foreign military bases on its territory, despite its limited jurisdiction over foreign
military bases, its responsibility under the European Convention on Human Rights is still engaged,
unless it takes all measures which are within its power in order for this irregular situation to end.

131. As rule, a State cannot search forelgn military bases on its territory uniess this is allowed under
the relevMe host State is authorised by the sending State to do 50. HOWeVer, the
right to detain non-military personnel does not fall under the ordinary rights and powers that are
connected directly with the establishment and operation of the sites at which the foreign forces and
installations are located (see para. 106 above), unless the site falls under the jurisdiction of the sending
State under the applicable SOF A, such as the NATO-SOFA (see footnote 68 above),

132. The host State is therefore entitled and even obliged to prevent, and react to such abuse of its
territory. It could exercise its powers in respect of registration and control of aliens, and demand
identification and movement orders of those present on the military base in question. Access to such
military bases, assuming that it had been freely granted under the military base agreement, would
require notification under normal conditions. In addition, appropriate diplomatic channels can be used
in order to protest against such practice.

133. The case might arise that some section of the public authorities of the Council of Europe member
State (police, security forces etc.} is informed and tolerates, or fails to prevent or even co-operates in
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the maintenance of secret detentions without government knowledge. While this situation raises the
. already mentioned constitutional issue of control over security forces, the State remains responsible
=7, under the European Convention on Human Rights.

" 134. States which have ratified the European Convention for the Prevention.of Torture have the
obligation to co-operate with the Committee for the Prevention of Torture and to provide it with a list
of all the detention centres which are present on their territory. CPT must have access to all and any of
these detention centres. Failure by a State to inform CPT of any detention facility can be seen as a lack f

: (84] | ‘
of co-operation within the meaning of Article 3 ECPT  , which, if not clarified appropriately, can
o ‘ [85] .
result in procedures towards a public statement under Art 10(2)

135. As concerns international humanitarian law, the Geneva Conventions (Articles 126 of GCIHI and
143 GCIV) grant the International Committee of the Red Cross “permission to go to all places where
prisoners of war or protected persons may be, particularly to places of internment, imprisonment and
Iabour”, and “access to all premises occupied by” them, including “the places of departure, passage
and arrival of prisoners who are being transferred”. Responsibility could arise in this respect too.

136. Insofar as detention can be “secret” vis-a-vis the national authorities, the Commission considers
that a State is exempted from responsibility only if and as long as it does not have any knowledge of a
detention carried out by foreign agents in breach of its territorial sovereignty. However, if any branch
of the State is involved in or informed about the detention, irrespective of their acting wltrg vires, the
responsibility of the State as a subject of international law is engaged (see paras. 38-43 above),

* C. Council of Europe member States’ obligations in respect of inter-state
transfers of prisoners

137, There are only four legal ways of transferring a prisoner to foreign authorities: deportation,
extradition, transit and transfers of sentenced persons for the purpose of their serving the sentence in
their country of origin. ‘ ' R

138. Extradition and deportation proceedings must be specified by the applicable law, and the
prisoners must be given access to the competent authorities. In addition, extradition and deportation
proceedings cannot be carried out where substantial grounds have been shown for believing that the
person in question, if expelled, would face a real risk of being subjected to treatment contrary to
Article 3 of the ECHR and of the UN Convention against Torture in the receiving country. In these
circumstances, Article 3 implies the obligation not to expel the person in question to such a country.

139. In this context, it is worth underlining that Council of Europe member States are under an
obligation to prevent prisoners’ exposure to the risk of torture: the violation does not depend on
whether the prisoner is eventually subjected to torture.

140. The assessment of the reality of the risk must be carried out very rigorously. The risk assessment

will depend upon the circumstances, meaning both the rights which risk being violated and the

situation in the receiving State. The diplomatic assurances which are usually provided by the

requesting State in order to exclude human rights breaches in its territory after the extradition or
{86}

deportation is carried out may be appropriate as concerns risks of application of the death penalty

or for fair trial violations, because such risks can in most mnstances be monitored satisfactorily. On the
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other hand, as tegards the risk of torture, monitoring is impracticable in the vast majority of
conceivable cases, especially bearing in mind the fact that, even after conviction in a criminal case, a
State may torture a prisoner for the purpose of obtaining- information. At the same time, it is
impracticable to have a “life-long” responsibility for people who are removed out of the country.

: . 187 '

141. This situation raises the question of the value of diplomatic assurances ' . In the Venice
Commission’s view, the acceptance of such assurances is in principle the expression of the necessary
good faith and mutual trust between friendly States, although, as far as assurances may be regarded as
acceptable in principle (see para. 142 below), the terms of the diplomatic assurances need to be
mequivocal (for instance, & reference to “torture” or to “inhuman or degrading treatment™ should be
interpreted within the meaning given to these terms by the ECtHR, the CAT and the HR Committee)
and need to reflect the scope of the obligation by which the State which issues them is legally bound.

142. However, this general mutual trust must not prevail over the accurate examination of each
specific situation, particularly if there are precedents or even patterns of violation of previously
(88] : : ‘

accepted assurances . For example, an important difference between the sitvation in the
Mamatkulov case (see para. 71 above) and later ones is that recent experience has shown that the risk
of torture seems to be greater than what was known before, despite assurances. In the Commission’s
view, under these circumstances the room for accepting guarantees against torture is reduced
significantly. Where there is substantial evidence that a country practices or permits forture in respect
of certain categories of prisoners, guarantees may not satisfactorily reduce this risk in cases of requests
for extradition of prisoners belonging to those categories.

143. The requirement of not exposing any prisoner to the real risk of ill-treatment also applies in
respect of the transit of prisoners through the territory of Council of Europe member States: member
States should therefore refuse to allow transit of prisoners in circumstances where there is such a risk.

144, The situation may arise that a Council of Europe member State has serious reasons to believe that
the mission of an airplane crossing its airspace is to carry prisoners with the intention of transferring
them to countries where they would face ill-treatment. -

- 145, If such an airplane does not require landing, as long as the plane is'in the air, all persons on board

are subject to the jurisdiction of both the flag State and the territorial State, In the Commission’s view,
Council of Europe member States’ responsibility under the European Convention on Human Rights is
engaged if they do not take the preventive measures which are within their powers. In addition, their
responsibility for aiding another State to commit an uniawful act would be at issue. It follows, in the
Cominission’s view, that the territorial State is entitled to, and must take all possible measures in order
to prevent the commission of human rights violations in its territory, including in its air space.

146. There are obviously practical difficulties involved in securing the effective enjoyment of

Convention rights in aircraft transiting a Council of Europe member State’s airspace or military base

for foreign forces on its territory. Without prejudice to the wider question of how such difficulties can

affect the scope of a State’s obligations to secure generally the rights under the Convention, the case-

law of the European Court of Human Rights makes it clear that the State’s duty to secure the most

elementary rights at issue in the present case {right to security of person; freedom from torture and
[89]

right to life) continues to apply, regardless of acquiescence or connivance

147. The territorial State possésses a different course of action in respect of the suspect airplane,
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depending on its status.

148. If Mmai:;ﬂa.ng_‘g_g_msﬁon has presented itself as if it were a civil plane, that is to say it has
not duly sought prior authorisation pursuant to Article 3 c) of the Chicago Convention, it is in breach
of ﬂelg_fg,hmg&.ﬁonﬁnt&on the territorial State may therefore require landing. The alrplin—eﬁ'ﬁi'zg
failed 7o declare its State functions, it will not be entitled to claim State aircraft status and subsequently
not be entitled to immunity : the territorial State will therefore be entitled to search the plane pursuant
to Article 16 of the Chicago Convention and take all necessary measures to secure human rights. In
addition, it will be entitled to protest through appropriate diplomatic channels.

149. If the plene has presented itself as a State plane and has obtained overflight permission without
however disclosing its mission, the territorial State can contend that the flag State has violated its
international obhganons The flag State could thus face international responsibility. The airplane
however will, in principle, be entitled to immunity according to general international law and to the

" applicable treaties: the territorial State will therefore be unable to search the plane, unless the captain
consents.

150. However, the territorial State-may refuse further overflight clearances. in favour of the flag State
or impose, as a condition therefore, a duty to submit to searches. If the overflight permission derives
from a bilateral treaty or a SOFA or a military base agreement, the terms of such treaty might be
questioned if and to the extent that they do not aliow for any control in order to ensure respect for
human rights, or their abuse might be advanced. In this respect, the Venice Commission recalls that the
legal framework concerning foreign military bases on the territory of Council of Europe member
States must eénable the latter to exercise sufficient powers to fulfil their human rights obligations.

151. While mutual trust and economic and military co-operation amongst friendly States need to be
encouraged, in granting foreign state aircraft authorisation for overflight, Council of Europe member
States must secure respect for their human rights obligations. This means that they may have 1o

consider whether iﬂw new clauses, mcludmg the right to search, as a condition for
diplomatic clearances in favour of State planes carrying prisoners. IT there are reasonable grounds-te
believe that, in certain categories of cases, the human rights of certain passengers risk being violated,
States must indeed make overflight permission conditional upon respect of express human rights
clauses. Cempliance with the procedures for obtaining diplomatic clearance must be strictly
monitored; requests for overflight authorisation should provide sufficient information as to allow

effective monitoring (for example, the identity and status (voluntary or involuntary passenger) of all
persons on board and the destination of the flight as well as the final destination of each passenger).
Whenever necessary, the right to search civil planes must be exercised.

152. With a view to discouraging repetition of abuse, any violations of civil aviation principles in
relation to irregular transport of prisoners should be denounced, and brought to the attention of the
competent authorities and eventually of the public. Council of Europe member States could bring

- possible breaches of the Chicago Convention before the Council of the International Civil Aviation
~ Organisation pursuant to Article 54 of the Chicago Convention.

153. As regards the treaty obligations of Council of Europe member States, the Commission considers

that there is no international obligation for them to allow irregular transfers of prisoners to or to grant

unconditional overflight rights, for the purposes of fighting terrorism. In the Commission’s opinion,
therefore, States must interpret and perform their treaty obligations, including those deriving from the

. NATO treaty and from military base agreements and SOFAs, where these are applicable, in a manner

compatible with their human rights oblipations. As regards notably the NATO treaty, the Commission
stresses that this principle is expressed in Article 7 according to which “[t}his Treaty does not affect,
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and shall not be interpreted as affecting in-any way the rights and obligations under the Charter [of the
United Nations] of the Parties which are members of the United Nations.” Even if NATO member
states have undertaken obligations concerning irregular transfer or unconditional overflight, the
Comission recalls that if the breach of a treaty obligation is determined by the need to comply with a
peremptory norm (jus cogens), it does not give rise to an internationally wrongful act. As underlined
above (para. 43), the prohibition of torture is a peremptory norm.

CONCLUSIONS

154. Council of Europe member States are under an obligation 1o fight terrorism, but in doing so they
must safeguard human rights.

155, Council of Furope member States are under an international legal obligation to secure that
everyone within their jurisdiction (see para. 146 above) enjoy internationally agreed fundamental
rights, including and notably that they are not unlawfully deprived of their personal freedom and are
not subjected to torture and inhuman and degrading freatment, including in breach of the prohibition to

extradite or deport where there exists a risk of torture or ill-treatment. This obixgatmn may also be

violated by acqulescence or connivance in the conduct of foreign agents. There exists in particular a

positive duty to investigate into substantiated claims of breaches of fundamental rights by foreign
agents, particularly in case of allegations of torture or unacknowledged detention.

156, Council of Europe member States are bound by numerous multilateral and bilateral treaties in

. different fields, such as collective self-defence, international civil aviation and military bases. The

obligations arising out of these treaties do not prevent States from complying with their human rights
obligations. These treaties must be interpreted and applied in a manner consistent with the Parties’
human rights obligations. Indeed, an implied condition of any agreement is that, in carrying it out, the
States will act in conformity with international law, in particular human rights law.

157. . The Venice Commission considers that there is room to interpret and apply the different
applicable treaties in a manner that is compatible with the principle of respect for fundamental rights.
Council of Europe member States must do so. For example, the search of a state airplane which has
presented itself as a civil aircraft is allowed under the Chicago Convention and must be effected
whenever there are reasonable grounds to suspect that the plane may be used to commit human rights
breaches.. The relevant inter-state prachcc must be changed and adapted to this obligation, without
however frustrating the legitimate aims pursued by the treaties in quesnon Dlp}omatzc measures may

- also need to be taken.

Al

158. To the extent that this due interpretation and application of the existing treaties in the light of
human rights obligations is not possible, Council of Europe member States must take all the necessary
measures to renegotiate and amend the treaty provisions to this effect.

159. In reply to the questions put by the Legal Affairs Committee of the Parliamentary Assembly of
the Council of Europe, the Venice Commission has reached the conclusions listed below:

As regards arrest and secret detention

a) Any form of involvement of a Council of Europe member State or receipt of information prior
to an arrest within its jurisdiction by foreign agents entails accountability under Articles 1 and 5
of the Euwropean Convention on Human Rights {and possibly Article 3 in respect of the
modalities of the arrest). A State must thus prevent the arrest from taking place. If the arrest is
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- effected by foreign authorities in the exercise of their jurisdiction under the terms of an applicable

b)

Status of Forces Agreement (SOFA), the Council of Europe member State concerned may
remain accountable under the European Convention on Human Rights, as it is obliged to give
priority to its jus cogens obligations, such as they ensue from Article 3.

Active and passive co-operdtion by a Council of Europe member State in imposing and

-executing secret detentions engages its responsibility under the Eurupean Convention on.

Human Rights. While no such responsibility applies if the detention is carried out by foreign
authorities without the territorial State actually knowing it, the latter must take effective
measures to safeguard against the risk of disappearance and must conduct a prompt and
effective investigation into a substantiated claim that a person has been taken into
unacknowledged custody :

The Council of Europe member State’s responsibility is engaged also in the case where its
agents (police, security forces etc.) co-operate with the foreign authorities or do not prevent an
arrest or unacknowledged detention without government knowledge, acting ultra vires. The
Statute of the Council of Burope and the European Convention on Hurnan Rights requlre
respect for the rule of law, which in turn requires accountability for all form of exercise of

- public power. Regardless of how a State chooses to regulate political control over security and

d)

intelligence agencies, in any event effective oversight and control mechanisms must exist.

If a State is informed or has reasonable suspicions that any persons are held incomunicado at
foreign military bases on its territory, its responsibility under the European Convention on
Human Rxghts is engaged, unless it takes all measures which are within its power in order for
this irregular situation to end. :

Council of Europe member States which have ratified the European Convention for the
Prevention of. Torture must inform the European Committee for the Prevention of Torture of
any detention facility on their territory and must allow it to access such facilities. Insofar as
international humanitarian law may be apphcabie States must grant the International
Committee of the Red Cross permission to visit these facilities.

As regards inter-state transfers of prisopers

)

g)

h)

There are only four legal ways for Council of Europe member States to transfer a prisoner to
foreign authorities: deportation, extradition, transit and transfer of sentenced persons for the
purpose of their serving the sentence in another country. Extradition and deportation

proceedings must be defined by the applicable law, and the prisoners must be provided -

appropriate legal guarantees and access to competent authorities. The prohibition to extradite or
deport to a country where there exists a tisk of torture or ill-treatment must be respected.

Diplomatic assurances tmust be legally binding on the issuing State and must be unequivocal in
terms; when there is substantial evidence that a country practices or permits torture in respect
of certain categories of prisoners, Council of Europe member States must refuse the assurances
in cases of requests for extradition of prisoners belonging to those categories.

The prohibition to transfer to a country where there exists a risk of torture or ill-treatment also
applies in respect of the transit of prisoners through the territory of Council of Europe member
States: they must therefore refuse to allow transit of prisoners in circumstances where there is
such a risk.
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As regards overflight

i)

If a Council of Europe member State has serious reasons to believe that an airplane crossing

. its airspace carries prisoners with the intention of transferring them to countries where they

»

k)

)

would face ill-treatment in violation of Article 3 of the European Convention on Human
Rights, it must take all the necessary measures in order to prevent this from taking place.

If the state airplane in question has presented itself as a civil plane, that is to say it has not duly
sought prior authorisation pursuant to Article 3 c) of the Chicago Convention, the territorial
State must require landing and must search it. In addition, it must protest through appropriate
diplomatic channels. -

1f the plane has presented itself as a state plane and has obtained overflight permission without
however disclosing its mission, the territorial State cannot search it unless the captain consents,
However, the territorial State can refuse further overflight clearances in favour of the flag State
or impose, as a condition therefor, the duty to submit to searches; if the overflight permission

derives from a bilateral treaty or a Status of Forces Agreement or a military base agreement, the .
- terms of such a treaty should be questioned if and to the extent that they do not allow for any

control in order to ensure respect for human rights.

In granting foreign state aircraft authorisation for overflight, Council of Europe member States

must secure respect for their human rights obligations. This means that they may have to
consider whether it is necessary to insert new clauses, including the right to search, as a
condition for diplomatic clearances in favour of State planes carrying prisoners. If there are
reasonable grounds to believe that, in certain categories of cases, the human rights of certain
passengers risk being violated, States must indeed make overflight permission conditional upon
respect of express human rights clauses. Compliance with the procedures for obtaining
diplomatic clearance must be strictly monitored; requests for overflight authorisation should
provide sufficient information as to allow effective monitoring (for example, the identity and
status (voluntary or involuntary passenger) of all persons on board and the destination of the
flight as well as the final destination of each passenger). Whenever necessary, the right to
search civil planes must be exercised.

m) With a view to discouraging repetition of abuse, any violations of civil aviation principles in

relation to irregular transport of prisoners should be denounced, and brought to the attention of
the competent authorities and eventually of the public. Council of Europe member States could
bring possible breaches of the Chicago Convention before the Council of the International Civil
Aviation Organisation pursuant to Article 54 of the Chicago Convention.

As regards the treaty obligations of Council of Europe member States, the Commission
considers that there is no international obligation for them to allow irregular transfers of
prisoners or to grant unconditional overflight rights, for the purposes of combating terrorism.
The Commission recalls that if the breach of a treaty obligation is determined by the need to
comply with a peremptory norm (jus cogens), it does not give rise to an internationally
wrongful act, and the prohibition of torture is a peremptory norm. In the Commission’s
opinion, therefore, States must interpret and perform their treaty obligations, including those
deriving from the NATO treaty and from military base agreements and Status of Forces
Agreements, in a manner compatible with their human rights obligations.

160. The Venice Commission hopes that this opinion will assist the Committee on Legal Affairs and
Human Rights of the Parliamentary Assembly of the Council of Europe in the completion of the
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inquiry into these matters. The Commission also hopes that this opinion will assist the Secretary
_ General of the Council of Europe in his ongoing iriquiry under Article 52 of the European Convention
» on Human Rights. The Commission is ready to pursue its reflection on these matters, if so requested.

[1] : '
Article 1, Protocol 7 to the ECHR (Procedural safeguards relating to expulsion of aliens)_ provides:

“1. An alien lawfully resident in the territory of a'State shall not be expelled therefrom except in pursuance of a decision
reached in aceordance with law and shall be allowed: a to submit reasons against his expulsion, b to have his case reviewed,

"and ¢. to be represented for these purposes before the competent authority or a person or persons designated by that
authority.

2. An alién may be expelled before the exercise of his rights under paragraph l.a, b and c of this Article, when such
expulsion is necessary in the interests of public order or is-grounded on reasons of national security.” Similarly, Article 13
of the International Covenant on Civil and Political Rights provides:

“An alien lawfully in the territory of a State Party to the present Covenant may be expelled therefrom only in pursuance of
a decision reached in accordance with law and shall, except where compelling reasons of national security otherwise
require, be allowed to submit the reasons against his expulsion and to have his ¢ase reviewed by, and be represented for the
purpaose before, the competent authority or a person or persons especially designated by the competent authority.”

(21
1979, § 55.

{31 ' '

ETS no. 24. The European Council Framework Decision 2002/584/JHA of 13 June 2002 ¢n the European
arrest warrant and the surrender procedures between Member States simplifies and speeds up the procedure of extradition
between EUJ member States, by requiring each national judicial anthority (the executing judicial authority) to recognise,
ipso facto, and with a minimum of formalities, requests for the surrender of a person made by the judicial authority of
another Member State (the issuing judicial authority). As of 1 July 2004, it has replaced for the EU member States the 1957
European Extradition Convention and the 1978 European Convention on the suppression of terrorism as regards
extradition; the agreemerit of 26 May 1989 between 12 Member States on simplifying the transmission of extradition
requests; the 1995 Convention on the simplified extradition procedure ; the 1996 Convention on extradition and the
relevant provisions of the Schengen agreement.

[4]

Article 7 ECHR.
[31

ETS no. 90.
I6]

The Explanatory report on the European Convention on Extradition underlines that different approaches were
taken by the different States as.to whether the transport of a person on board of a ship or aircraft of the nationality of a
country other than the requesting or requested Parties was to be considered as transit through the territory of that country,
This question was left to be seitled in practice (see Explanatory Report on Article 21, at http:/conventions.Council of
Europe.int/reaty/en/reports/htlm/024. htm). _

7
071,321, 6.12.2003, p. 26.

(8]
The specific human rights obligations for Councii of Europe member States in respect of extradition freaties,
including this agreement, will be dealt with below (see paras 137-153)

{9

authorities”.

In the context of the present opinion, the term “prisoner” means “anyone deprived of their liberty by State

{10]
Buropean Court of Human Rights, Stocké-v. Gcrmany judgment of 12 October 1989, Series A no. 199, opinion
of the Commission, p. 24, § 167.
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European Court of Human Rights, Seering v. the United Kingdom judgment of 7 July 1989, p. 35, § 89

|02
' European Court of Human Rights, Stocké v. Germany, 12 October 1989, Senes A no. 199, opinion of the
Commission, p. 24, § 169

[13}
Eurcpean Convention on the Suppressior of Terrorism, ETS 90
[14] .
. European Convention on the Prevention of Terrorism, ETS No. 196
[l 3]

Euvropean Convention on laundering, search seizure and confiscation of the proceeds from crime and on the
ﬁnancmg of terrorism, ETS No. 198

[16] ~ :

Recommendation Rec(2005)l@ of the Committee of Ministers to member States on “special investigation
techniques” in relation to serious crimes :nciudmg acts of terrorismy; Recommendation REC{2005)09 of the Committee of
Ministers to member States on the protection of witnesses and collaborators of justice; Recommendation Rec(2005)07 of
the Commitiee of Ministers to member States on identity and travel documents and the fight against terrorism,

HVIN
See Mitller/Kolb, Article 2(2), MN. 16, in: Simma (ed.), The Charter of the United Nations — A Commentary,
Oxford, 2™ ed. 2002).

[18]

Border and Transborder Armed Actions, Nicaragua v. Honduras, Jurisdiction of the Court and Admissibility of
the 4 ipplication, ICT Rep. 1988, 69 105, para. 1035.
(191

See ICTY, Prosecutor v. Furundzija, Intenational Legal Materials 38 (1999) 317, at p. 349; further references
. in: Andreas Paulus, Jus Cogens int a Time of Hegemony and Fragmentation, Nordic Journal of International Law 74 (2005}
297-334 (at p 306).

[20} ' .
: European Court of Human Rights, Ocalan v. Turkey judgment [GC] of 12 May 2005,
{211
_ European Ceurt of Human Rights, Kurt v, Turkey judgment of 25 May 1938, § 124
[22]
Axticle | of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishinent
(23] -
European Court of Human Rights, freland v. UK judgment of [8 Janvary 1978, § 167
(241 : )
European Court of Human Rights, Treland v.UK judgment, § 167.
[23] | -
European Court of Human Rights Selmouni v, France judgment of 29 July 1999, § 101.
(261
European Court of Human Rights, Selmount v. France judgment, § 101.
127} ' :
Buropean Court of Human Rights, Tyrer v. United Kingdom judgment of 25 April 1978, § 29.
(28]

European Court of Human Rights, Z v. United Kingdom judgment of 10 May 2001; A. v. the United Kingdom
judgnient of 23 September 1998, § 22.

[29]
European Court of Human Rights, Caloc v. France judgment of 20 July 2000.
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(301

. Article 2 of the UN Convention against Torture and OCther Cruel, Inhuman or Degrading Treatment or
_ Punishment similarly States that “Each State Party shall take effective legislative, administrative, judicial or other measures

to prevent acts of torfure in any territory under its jurisdiction.” See para. 146..

[3)]

Court of Justice, Advisory Opinion on legal consequences of the construction of a wall in the occupled Palestinian territory,

9 July 2004, § 109, See also the views adopted by the Human Rights Committee on 29 July 1981 in the cases of Lopez

Burgos v, Uruguay and Celiberti de Casariego v. Uruguay, nos. 52/1979 and 56/1979, at §§ 12.3 and 10.3 respectively. See

Inter- American Commission on Human Rights, Coard v. US, Case 10.951, Report No. 109/99, 29 September 1999, § 37,
" and Alejandre Cuba, Case 11.589, Report No, 86/99 29 September 1999, § 23.

(321

Lopez Burgos, No 52/ 1979, § 12.3; Celiberti, No 56/1979, § 103.3; Persons who have fled abroad are not
prevented by Ast 2 {1} from submitting an individual communication, No 25/1978, § 7.2; No. 74/1980, § 4.1; No.
110/1981, § 6; States parties are responsible for violations of the Covenant by foreign diplomatlc representatives, No
31/1978; No 57/!9’1’9 Nr 77/1980, No 106/1984; Nb 108/1981; No. 125/1982 -

331
HRC General Comment 31, § 10

[34]

See Also Article 33 (Prohibition of expulsion or return (“refoulement”)) of the 1951 UN Convention relating to
the Statas of Refugees. In 1990, the United Nations General Agsembly sought to ensure that human rights would receive
full respect in the extradition process when it gave approval to the UN Model Treaty on Extradition which excludes
extradition not enly if there are substantial grounds for believing that the person will be prosecited or punished in the
requesting State on account of his race, religion, nationality, ethnic origin, political opinion, sex or status, or subjected to
torture or crue! inhuman or degrading treatment or punishment, but also “if that person has not received or would not
receive the minimum guarantees in criminal proceedings as contained in the International Covenant on Civil and Political
Rights”.

3]
European Court of Human Rights, Soermg v. the United ngdum Judgment of 7 July 1989; Chahal v. United
Kingdom judgment, of 15 November 1996, § 80.

{36] -

Soering judgment, § 86.
1371 '

Soering judgment, §§ 89-91.
[38] . ‘

Ahmed Hussein Mustafa Kamil Agiza v. Sweden, Decision CAT/C/34/D/233/2003, 24 May 2005.
139] ' ' '

Eurcpean Court of Human Rights, Mamatkulov and Askerov v. Turkey judgment [GC] of 4 February 2005.
f40]

European Court of Human Rights, Mamatkufov and Askerov judgment, § 76
@1}

European Court of Human R:ghts, Cruz Varas and others v. Sweden judgment of 20 March 1991, § 75,
Mamatkulov and Askerov judgment, § 69; Vilvarajah and others v. UK judgment of 30 October 1991, § 107.

1421 ‘
: See e.g. European Court of Human Rights, Aksoy v. Turkey judgment of 18 December 1996, §62.

{43]

See European Court of Human Rights, Isayeva v, Russian Federation judgment of 24 February 2005, § 191;
IC], Advisory Opinion on the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory
Advisory Opinion of 9 July 2004, para. 127 (“The Court notes that the derogation so notified concerns only Article 9 of the
International Covenant on Civil and Political Rights, which deals with the right to liberty and security of person and lays
down the rules applicable in cases of arrest or detention. The other Articles of the Covenant therefore remain applicable
not only on Israei territory, but also on the Occupied Palestinian Territory™).
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[44] ‘

Article 4(1) ICCPR has led to the formulation by the United Nations, Economic and Social Council, U.N. Sub-
Commission on Prevention of Discrimination and Protection of Minorities, of the so-called Siracusa Principles on the
Limitation and Derogation of Provisions in the Interpational Covenant on Civil and Political Rights, Annex, UN Doc
E/CN.4/1984/4 (1984). In paras 3940, under the heading “Public Emergency which Threatens the Life of the Nation”, it is
said: “39. A State party may take measures derogating from its obligations under the International Covenant on Civil and
Political Rights pursuant to Article 4 (hereinafier calied 'derogation measures’) only when faced .with a situation of
exceptional and actual or imminept danger which threatens the life of the nation. A threat to the life of the nation is one
that: () affects the whole of the population and either the whole or part of the territory of the State, and (b) threatens the
physical integrity of the populauon, the political independence or the territorial integrity of the State or the existence or
basic functioning of institutions indispensable o ensure and protect the rights recognised in the Covenant. 40. Internal
conflict and unrest that do not constitute a grave and imminent threat to the life of the nanon cannot justify derogations
under Article 47,

[45) o , ,
Guidelines of the Committes of Ministers of the Council of Europe on human rights and the fight against
tervorism, 1] July 2002, article XV,

[46) ’

House of Lords, Judgments - A (FC) and others (FC) (Appe]]ants) v. Secretary of State for thc Home
i)epamnent (Respondent) (2004)A and others (Appellants) (FC) and others v, Secretary of State for the Home Department
(Respondent) (Conjoined Appeals), {2005] UKHL 71; House of Lords, Judgments - A (FC) and others (FC) (Appelants) v.
Secretary of State for the Home Department (Respondent), [2004] UKHL 56; Bundesverfassungsgericht, Aviation Security
Act, T BvR 357/05; Israeli Supreme Court, Public Committee Against Torture in Israel v. The State of Israel et al, Case
HCI 5100/94; Israeli Supreme Court, The Center for the Defense of the Individual v, The Commander of IDF Forces in the
West Bank, Case HCJ 3278/02; Israeli Supreme Court; Marab v. The Commander of IDF Forces in the West Bank, Case
HCT 3239/02; see also US Supreme Court, Rasul v. Bush, Case No. 03-334, 542 US 466 (2004) 321 F.3d 1134,

[47]
See Prosecutor v. Tadic (1996) 105 IL.R 419, 488,

[48] . |
The Manuzl of the Law of Armed Conflict, UK Ministry of Defence, Oxford (OUP) 2004, no. 3.5.1{at p. 31).

(491
See Venice Commission’s opinion on possible need to further develop the Geneva Convention, CDL—AD

(2003)018, § 87.
{30}

Opinion on the possible need for further development of the Geneva Convemlons CDL-AD (2003)018, § 56.

£51]

See Supreme Court of Israel, HCJ 7015/02, Ajuri v. The Commander of the IDF Forces in the West Bank, in:
Judgments of the Svpreme Cowrt of Israel -  Fighting Temorism  within @ the  Law,
http/fwww mia.gov.iYMEFA/Government/Law/Legatt Issues+and +Rulings/Fighting + Terrorismtwithin-+the + Law+2-Jan-
2005.btm, at pp. 144-178.

{52] _ ' ‘ _

The Secretariat of the ICAQ Council stated that “the predominant view is that all such other aircrafl
[performing State services other than military, police and customs] would in fact be considered as falling within the scope
of the Convention™. In the study, it is recalled that under the Paris Convention of 1919 ail State aircraft other than military,
customs and police aircraft were treated as private aircraft and subjected to all the provisions of the Paris Convention (sce
Doe. C-WP/9835 of 22/09/1993, Secretariat Study on “Civil/State aircraft” presented by the Secretary Generat at the ICAO
Council 140" Session, § 5.2).

(53} : -
In Germany, for example, certain flights performing state functions, such as transports of high government
officials or humanitarian/disaster relief flights are referred to as “civil State flights” (zivile Staatsfliige) and are regarded as
civil flights in the sense of the ICAQ Convention (but not necessarily in the sense of general public international law), see
Bericht der Bundesregierung (Offene Fassung) gemiB Anforderung des Parlamentarischen Kontroligremiums vom 25,
Januar 2006 zu den Vorgdngen im Zusammenhang mit dem Irakkrieg und der Bekimpfung des lnternationalen
Terrorismus, at http;//www bundesregierung de/Anlage965868/Bericht+der+ Bundesregierung +-+offene+Fassung.pdf, at
pp. 62-67.
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{543 )

~ ICAQ Secretariat Study on “Civil/State Aircraft” LC/29-WP/2-1, Pellet, Dailler, Droit International Public,
LGDI, 7& edition, 2002, pp. 1250; Combacau (J.), Sur {8}, Droit international Public, Montchristien, 5¢ édition, 2001, p.
473; “Stavus of military aircraft in international law”, address at the Third International Law Seminar of 28 August 1999, by
Professor Michael Milde, formerly the head of the legal bureau of the International Civil Aviation Organisation, at: http://
www,mindef gov. sg/dmp/1s/11399.doc; Diederiks-Verschoor, Introduction to air law, Kiuwer, pp. 30 and foilowmg

{33

In the case of a civil aircraft (8-737, MisrAir flight 2843 from Cairo to Tunis) carrying, on the basis of charter
by the Government, suspected terrorists out of the country under Military Police gscort and intercepted and forced to land
in Italy by the US military based in Italy, the US Government, in a letter to the International Federation of Air Line Pilots
Association, stated: “It is our view that the aircraft was operating as a state aircrafi at the time of interception. The relevant
factors - including exclusive State purpose and function of the mission, the presence of armed military personnel on board
and the secrecy under which the mission was attempted - compel this conclusion™. This case, quoted in ICAO document
LC/29-WP/2-1, pp. 11-12, was cited by Professor Milde, see above, footnote 54. See also A, Cassese, Terrorism, Politics
and Law, the Ach;lk-. Lauro case, Polity Press, p. 39. .

[56] -
Diederiks-Verschoor, Introduction to air law, Kluwer, pp. 30 § 12 . See also footnote 52.

571 -

Status ‘of ratifications of the Chicago Convention available at:
“hitp/fwww JCAO.Im/ICDB/HTML/English/Representative?620Bodies/Couneil/ Working%20Papers%e20by%
208ession/163/c.163.wp. 1164 1.en/C. 163 WP. 1 1641 ATT. EN.HTM

{58]
See M. Milde, “Status of military aircraft in international law™, address at the Third International Law Seminar
of 28 August 1999, op. cit.

[3% '
The United Nations Convention on Jurisdictional Immmities of States and their Property, signed on | March
2004, provides in its Article 3 § 3 that *“The present Convention is without prejudice to the immunities enjoyed by a State
- under international law with respect to aircraft or space objects owned or operated by the State™,

(601 ‘
See Pellet, Dailler, Droit International Public, op. cit,, p. 1252 ; A. Cassese, Terrorism, Politics and Law, op.
cit., p. 39.

161) L

See “Status of military aircraft in international law”, address at the Third Intemational Law Seminar of 28
August 1999, by Professor Michael Milde, formerly the head of the legal bureau of the International Civil Aviation
Organisation, at: http:// www.mindef.gov.sg/dmg/1s/11399.doc.

1621

Para. a) of Article 3bis of the Chicago Convention provides that “ The contracting States recognize that every
State must refrain from resorting to the use of weapons against civil aircraft in flight and that, in case of interception, the
lives of persons on board and the safety of aircraft must not be endangered. This provisien shall not be interpreted as
modifying in any way the rights and obligations of States set forth in the Charter of the United Nations, .

(63} . .
For Germany see Schonke/Schrider, Strafgesetzbuch, 26th ed. 2001, Vor §§ 3-7, para. 30, and § 153 ¢
Strafprozessordnung (Law on Criminal Procedure), according to which the Public Prosecutor may abstain from prosecuting
a crime which has been committed by a foreigner in a foreign aircraft; this provision presupposes that full jurisdiction over
foreign aircraft in flight exists and enly gives the Prosecutor a discretionary power not to exercise this jurisdiction, see
Meyer-GoBner, Strafprozessordnung, 48" ed. 2005. See alse, €.g. Males (French Cour de Cassation, 29 June 1972, 27 June
1973, 73 ILR 698), Public Prosecutor v, Janos V. Austrian Supreme Court 17 May 1972, 71 ILR 225, Ak India v.
Wiggens, UK House of Lords, 3 July 1980, 77 ILR 276), US v. Georgescu, 723 F. Supp. 912 (1989).

{64

Tokyo, 14 September 1963, UNTS 704.
[65]

ICJ judgment on the North Sea Continental Shelf Cases (Federal Repubhc of Germany v Denmark; Federal
Republic of Germany v Netherlands) {1969} ICY Reporis 4 at 26 (§ 30).
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INTRODUCTION

1. By a letter of 15 December 2005, Mr Dick Marty, chairperson of thé Committee on
Legal Affairs and Human Rights of the Parliamentary Assembly of the Council of Europe,
requested an opinion of the Commission in respect of the following inter-related matters:

a) An assessment of the legality of secret detention centres in the light of the Council of

Europe member States’ international law obligations, in particular the European
Convention on Human Rights (ECHR) and the European Convention for the Prevention
of Torture. In particular, to what exten is a State responsible if — actively or passively —
it permits illegal detention or abduciion by a third State or an agent thereof?

e ——

b) What are the legal obligations of Council of Europe member States, under human
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- rights and general international law, regarding the transport of detainees by other States
through their territory, including the airspace ? What is the relationship between such : B5
abligations and possible countervailing obligations which derive from other freaties,
including treatzes concluded with non-member States ?

2. A working group was set up, which was composed of the Joliowing members: Mr lain
Cameron, Mr Pieter van Dijk, Mr Olivier Dutheillet de Lamothe, Mr Jan Helgesen, Mr
Giorgio Malinverni and Mr Georg Nolte. It was assisted by Ms Simona Granata- :
Menghini, Head of the Constitutional Co-operation Division. '

3. Two working meetings were held in Paris, on 13 January and on 27 and 28 February
~ 2006.

4. The Working Group sought the assistance of the NATO Legal Services and requested ;

clarifications in relation’to certain matters of military law as well as certain documents.
Regrettably, the Commission was not provided with either of them.

5. The Working Group availed itself of the valuable assistance of the International Civil
Aviation Organisation (ICAO), whose Legal Bureau provided documentation about the
interpretation of certain provisions of the Chicago Convention on International Civil
Aviation. The Commission wishes to express its appreciation and gratitude for the co-
operation of the ICAQ.

6. The present study was discussed within the Sub-Commissions on International Law
and on Democratic Institutions in the course of a joint meeting on 16 March 2006, and

was subsequen n gt its 66" Plenary Session (Venice, 17-18 g

March 2006).

7. The present opinion does not aim, nor does it have the ambition to assess the far:ts in
relation to the current allegations about the existence of secret detention facilities in
Europe or about the transport of detainees by the CIA through the territory (including the
airspace) of certain European States. This is not the task of the Venice Commission. It is
instead the object of the report that is in the process of being prepared by the PACE
Legal Affairs Committee. ‘ i

8. This opinion does not aim at identifying the pertinent internal law and practice of the
Council of Europe member-States either. On 21 November 2005, the Secretary General
of the Council of Europe decided to use his power of inquiry under Article 52 of the
ECHR and invited the Council of Europe member States to furnish an explanation of the
manner in which their internal law ensures the effective implementation of the ECHR in
relation to secret detention and transport of detainees. On 28 February 2006, the
Secretary General presented his report based on the replies submitted by all member
States (See the Secretary General’s report under Article 52 ECHR on the question of
secret detention and transport of detainees suspected of terrorist acts, notably by or af
the instigation of foreign agencies, SG/Inf (2006)5).

9. The aim aof this opinion is to provide a reply to the questions put by PACE Legal
Affairs Committee, and thus to identify the obligations of Council of Europe member .
States under public international Iow in gerieral and wnder kuman rights low in
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particular, in respect of the irregular transport, extradition, deportation or detention of
prisoners. In order 10 be able to do so, the Commission deems that it is necessary fo
outline at the outset the basic rules under international law, human rights law,
humanitarian law and air law (Section 1) in respect of detention and inter-State transport
of prisoners. The Commission will subsequently proceed with the identification of the
specific obligations of Council of Europe member States in these areas (Section Il), and

- will then answer the questions put by PACE (Conclusions).

SECTION I: THE LEGAL REGIME
A. General principles

a. Regular inter-State transfers of prisoners

10. Under international law and human »ights law, there are four situations in which a
State may lawfully transfer a prisoner’to another State: deportation, extradition, transit
and transfer of sentencéd persons for the purposes of setving their sentence in another
country.

11. Deportation is the expulsion from a country of an alien whose presence is unwanted
or deemed prejudicial. A person against whom a deportation decision has been taken by

an administrative authority must have the possibility of applying to a competent authority

[11, preferably a courtf2]. Deportation is only possible on the specific grounds indicated
by the pertinent national law.

12. Extradition is a formal procedure whereby an individual who is suspected to have
committed a criminal offence and is held by one State is transferred to another State for
trial or, if the suspect has already been tried and found guilty, to serve his or her sentence.

13. Extradition is a process to which both international and national law apply. While
extradition treaties may provide for the transfer of criminal suspects or sentenced persons
between States, domestic law determines under what conditions and according to which
procedure the person concerned is to be surrendered in accordance with such treaties.
Extradition legislation varies significantly among the different European countries,

" notably as concerns the incorporation of treaties into national law, procedural guarantees,
especially the respective role of the executive and the judiciary in the extradition process,
and the proof (and assurances) required for extradition.

14. In Council of Europe member States, extradition Jaws must take into consideration, or
be interpreted in conformity with constitutional provisions guaranteemg human rights and
international human rights treaties and humanitarian law.

15. The 1957 European Convention on Extradition[3] requires, like most bilateral
extradition treaties nowadays, respect for the principles of ne bis in idem and speciality. It
also forbids extradition to a country where the death penaity would be carried out. The
same is true if the extraditing State has “substantial grounds for believing that a request
for extradition for an ordinary criminal offence has been made for the purpose of
prosecuting or punishing a person on account of his race, religion, nationality or political
opinion, or that that person’s-position may be prejudiced for any of these reasons”. In
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addmon the nulla poena principle has to be respected.[4]

16. The 1977 European Convention on the Suppression of Tcrronsmj',_,] was adopted with
a view to eliminating or restricting the possibility for the requested State of invoking the
political nature of an offence in order to oppose an extradition request in respect of
terrorist acts. Under this Convention, for extradition purposes, certain specified offences
shall never be regarded as “political” (Article 1) and ofher specified offences may not be
regarded as such (Article 2), notwithstanding their political content or motivation. There
is no obligation, and even a prohibition to exiradite, however, if the requested State has
substantial grounds for believing that the request for extradition has been made for the
purpose of prosecuting or punishing a person on account of his race, religion, nationality

or political opinion or that the position of the person whose extradition is requested may

be prejudiced for any of these reasons.

s

17. Transit is an act whereby State B provides facilities for State A to send a gnsongx)
through its territory.

18. Transit is regulated by bilateral and multilateral treaties, inter alia Article 21 of the
European Convention on Extradition, which provides:

1. Transit through the territory of one of the Contracting Parties shall be granted on

submission of a request by the means mentioned in Article 12, paragraph 1, provided that

the offence concerned is not considered by the Party requested to grant transit as an
affence of a political or purely military character having regard to Artzcles 3and 4 of
this Convention.

2. Transit of a national, within the meaning of Article 6, of a country requested to grant
transit may be refused.

3. Subject to the provisions of paragraph 4 of this article, it shall be necessary to produce
the documents mentioned in Article 12, paragraph 2.

4. If air transport is used, the following provisions shall apply:

a when it is not intended to land, the requesting Party shall notify the Party over whose
territory the flight is to be made and shall certify that one of the documents mentioned in
Article 12, paragraph 2.a exists. In the case of an unscheduled landing, such notification
shall have the effect of a request for provisional arrest as provided for in Article 16, and
the reque.s'ting Party shall submit a formal request for transit;

B3

b when it is intended to land, the requestmg Party shall submit a formal request for

transit.
o

5. 4 Party may, however, at the time of signature or of the deposit of its instrument of
ratification of, or accession to, this Convention, declare that it will only gram transit of a
person on some or all of the conditions on which it grants extradition. In that event,
reciprocity may be applied. ' '

6. The transit of the exiradited person shall not be carried out through any territory
where there is reason to believe that his life or his freedom may be threatened by reason

UNCLASSIFIED

L0207



UNCLASSIFIED

of his race, religion, nationality or political opinion.

19. Although the wording of Article 21 § 4 a) indicates that States need to “notify” a

transit flight, State practice on this matter may vary, and indeed some States do not

appear to require notification of transit of a prisoner by air over their territory, when no
- landing is planned[6]. :

20. Buropean Council Directive no. 2003/110/EC of 25 November 2003 on assistance in
cases of transit for the purposes of removal by air]7], underlines that “member States are
to implement this Directive with due respect for human rights and fundamental freedoms”
and thdt “in accordance with the applicable international obligations, transit by air should
be neither requested nor granted if in the third country of destination or of transit the -
third-country national faces the threat of inhumane or humiliating treatment, torture ture or the
death penalty, or if his life or liberty would be at risk by reason of his/her race, religion,
nationality; eémbership of a particular social group or political ¢onviction”, Pursuant to
Article 4 of the Directive, .

“1. The request for escorted or unescorted tfransit by air and the associated assistance
measures under Article 5(1) shall be made in writing by the requesting Member State. It
shall reach the requested Member State as early as possible, and in any case no later

than two days before the transit. This time limit may be waived in particularly urgent and:

duly justified cases.

2. The requested Membey State shall inform the requesting Member State forthwith of its
decision within two days. This time limit may be extended in duly justified cases by a
maximum of 48 hours. Transit by air shall not be started without the approval of the
requested Member State.

Where no reply is provided by the requested Member State within the deadline referred to
in the first subparagraph, the transit operations may be started by means of a notification
by the requestmg Member State.

Member States may provide on the basis of bilatera] or multilateral agreements or
arrangements that the transit operations may be started by means of a notification by the
requesting Member State.”

1. Under this Directive, with respect to any request for transit, the requesting member
State must provide the re Agvcsted member State with information about the third-country
national to whom the transit request relates, flight details and further information about
the state of health of the person and possible public order concerns,

22. The text of an Agreement on Extradition between the European Union and the USA
was finalised in 2003; however, this agreement has, so far, not entered into force in

respect of any EU member-State[8]. It provides that a EU member State may authorise
transportation through its territory of a person ited to the US by a third State, or
by the US to a third State. A request for transitjshall be made through the diplomatic

channel and $hall contain a description of the person being transported and a brief
description of the facts of the case. Authorization is not required when air transportation
is used and no landing is:scheduled on the tefritory of the transit State (which does niot
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change the obligations of member States of the Council of Europe under human rights
treaties, see below, para. 147) ; if an unscheduled landing occurs, the State on whose
tesritory the landing takes place may require a request for transit.

23. States may enter into agreements concerning the transfer of sentenced persons for the -
purpose of serving their sentence in their country of origin. Such procedures are not ‘ ‘ :
relevant for this opinion. : ‘

b. Irregular inter-State tramsférs of prisoners{9]

24. A transfer is unlawfdl/or irregular when the government of State B transfers a person B3,
from State B to the custody of State A, against his or her consent, ina procedure not set
out in law (i.e. not extradition, deportation, transit or transfer with a view to sentence-

. serving). .

25. The kidnapping of a person by agents of State A on the territory of State B and his or
her removal to State A or to a third State is a violation of State B’s territorial sovereignty .
and therefore an internationally wrongful act which engages the international i
responsibility of State A[10].  whwt 48 u-v-wh

26. Under general international law (see¢ para. 37 below), in such a case State A has to -
make “full reparation for the injury caused by the internationally wrongful act” at the
request of the injured State, which, in this case, would include the return of the person in
question. The rights of the person in question vis-a-vis State A depend upon the latter’s
law, on the applicable human rights obligations.

27. hregular transfers may take place with the acquiescence of the territorial government.
This type oF sifuation raises a human rights ssue. For a Rechfssiaat, it will also raise the
isSues of governmental responsibility for acts of its organs and services and of
parliamentary control over government.

28. Another form of irregular transfer happens where some section of the public
authorities in State B (police, security forces ete.) transfers a person from State B but not
in accordance with a procedure set out in law, or even contrary to domestic law. This, in
tirtt, may take the form of official participation in the transfer (arresting and handing
over), or facilitating a kidnapping (actively, or passively — not preventing a kidnapping
which it was known would occur). The secunty/pohce action rnay occur with or without
govemment knowledge.

29. If there is no legal basis for an active measure (arrest, handing over etc) under
national law, then there will be in such cases a breach of national law on arrest, and
consequently also a breach of Article 5ofthe European Convention on Human Rights.
This situation also raises the i issue of governmental control over the security/police
services, and parliamentary control over the government (see below, §§ 38-43).

30. As regards the terminology used to refer to irregular transfer and detention of
prisoners, the Venice Comrmission notes that the public debate frequently uses the term
“rendition”. This is not a term used in international law. The term refers to one State
obtaining custody over a person suspected of involvement in serious crime (e.g.
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terrorism) in the territory of another State and/or the transfer of such a person to custody

in the first State’s territory, or a place subject to its jurisdiction, or to a third State.
“Rendition” is thus a general term referring more to the result — obtaining of custody over B>
a suspected person - rather than the means. Whether a particular “rendition” is lawful

will depend upon the laws of the States concerned and on the applicable rules of 3

international law, in particular human rights law. Thus, even if a particular “rendition” is

in accordance with the national la ¢ States involved (which may not forbid

or even regulate extraterritorial activities of state organs),it may still be unlawful ynder

the national law of the other State(s). Moreover, a “rendition” may be contrary to

customary inteffiational Jaw and treaty or customary obligations undertaken by the

participating State(s) under human rights law and/or international humanitarian law.

31. The term “extraordinary rendition” appears to be used when there is little or no doubt i
that the obtaining of custody over a person is not in accordance with the existing legal
procedures applying in the State where the person was situated at the time.

¢. International co-operation in the fight against terrorism

32. General international law allows States to cooperate in the transport of detainees, z/
provided that such transport is carried out in full respect of human rights and other
international legal obligations of the States concerned. Numerous international treaties
confirm this rule.

33. As movement around the world becomes easier and crime takes on a larger

international dimension, it is increasingly in the interest of all nations that terrorist crimes

be prevented and that persons who are suspeeted of having committed a very serious ‘
crime and are suspected to have acted from abroad or who have fled abroad should be '
brought to justice. Conversely, the establishment of safe havens for persons who are : l
preparing terrorist crimes or who are suspected of having committed a serious crime : -

would not only result in danger for the State harbouring the protected person but also tend ;
to undermine the foundations of extradition{11]. » ',

34. The European Convention on Human Rights does not, in principle, prevent
cooperation between States, within the framework of extradition treaties or in matters of
deportation, for the purpose of bringing suspects of serious crimes to justice, provided
that it does not interfere with any of the rights or freedoms recognised in the ECHR[12].

35. The Council of Europe has produced several international instruments and

recommendations relating to the fight against terrorism, including three international _
treaties dealing with suppression of terrorism{13], prevention of terrorism[14] and money - '
laundering and terrorist financingf15], and three recommendations of the Committee of

Ministers to member States relating to special investigation techniques; protection of

witnesses and collaborators of justice; and questions of identity documents which arise in

connection with terrorism{16].

36. An additional set of standards aimed specifically at safeguarding human rights and
fundamental freedoms has been produced after 2001, namely the Guidelines on Human
Rights and the Fight Against Terrorism (2002}, a Policy Recommendation on Combating
Racism While Fighting Terrorism (2004), the additional Guidelines on the Protection of
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Victims of Terrorist Acts {2005) and a Declaration on Freedom of expression and
information in the media in the context of the fight against terrorism (2005).

d. Some observations on State responsibility

37. When a State commits, through its agents acting in their official capacity, an
internationally wrongful act, it incurs responsibility and “is under an obligation to make
full reparation for the injury caused by the internationally wrongful act™ at the request of
the injured State (see Article 31 para. 1 of the International Law Conumss:on (ALCY’s
Articles on State Responsibility).

38. With respect to the imputability of an international wrong, the question arises of
whether and to what extent a State incurs responsibility when its agents have wltra vires .
consented expressly or impliedly by rendering assistance, to acts of a foreign State
infringing its territorial sovereignty (see above, paras. 27 and 29).

39. Ultra vires acts usually bind the State for the purposes of State responsibility (Article
7, ILC Articles on State Responsibility). .

40. Consent to carry out activities which otherwise would be internationally wrongful
renders them lawful; unless these activities are contrary ta fus cagens (see paga. 42
below). However, consent to an interference with sovereignty must be validly given
(Article 20, ILC Articles on State Responsibility). In this context, Article 46 of the
Vienna Convention of the Law of Treaties is pertinent. It provides that:

1. A State may not invoke the fact that its consent to be bound by a treaty has been
expressed in violation of a provision of its internal law regarding competence to conclude
treaties as invalidating its consent unless that violation was manifest and concerned a rule
of its internal law of fundamental importance.

2, A violation is manifest if it would be objectively evident to any State conducting itself
in the matter in accordance with normal practice and in good faith.

41. In the opinion of the Commission, if a public quthority of a State would give a per-
mission to the representative of another State to arrest and/or transfer a person against his
will from the territory of that State and it is clear that this would be outside of the
ordinary (judicial, administrative) procedures for such arrest/transfer, such permission
would be a manifest violation of a rule of internal law of fundamental importance in any
State under the rule of law. Such permission could therefore not be invoked by the other
State as valid consent.

42, Even where such permission does not result in the conclusion of or accessiontoa
treaty, the Law of Treaties insofar reflects the general principle of good faith,[17] This
principle is “one of the most basic principles governing the creation and performance of
legal obligations”[18]. The giving of a permission is comparable to the conclusion of a
treaty insofar as the validity of consent is concerned. In any case, the validity of any
consent as a circumstance precluding wrongfuiness in international law is limited by the
rule enunciated in Article 26 of the ILC Articles on State Responsibility:

“Nothing in this Chapter precludes the wrongfulness of any act of a State which is not in
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conformrty with an obligation arising under a perempror:y norm of general international
law.”

43. A norm is of peremptory character (fus cogens) when it “is accepted and recognized
by.the international community of States as a whole as a norm from which no derogation
is permitted” (Article 53 of the Vienna Convention of the Law of Treaties). These norms
include, inter alia, the prohibitions of genocide, aggression, crimes against humanity,
slavery, piracy and torfure.[19]

44. In order to be considered wrongful, an act must be inconsistent with an international
obligation of the State which commits it. For Council of Europe member States, in the
present context, the obligation in question stems directly from the European Convention .
on Human Rights, namely from the obligation not to expose anyone to the risk of . B3 |
treatment contrary tf: obligation to prevent any detention in breach of -
L—l.l/p.mpnd the obligation to investigate into any substantiated claim that an individual
een taken into unacknowledged custody. These obligations may be breached by a
State also by merely but knowingly letting its territory be use,d by a third State in order to
commit a breach of international law. :

45. For a State knowingly to provide transit facilities to another State may amount to

providing assistance to the latter in committing a wrongful act, if the former State is

aware of the wrongful character of the act concerned. Under general international law

(see Article 16 ILC Articles on State Responsibility) “a State which aids or assists another

State in the commission of an internationally wrongful act by the latter is internationally

responsible for doing so if: (2) that State does so with knowledge of the circumstances of X
the internationally wrongful act; and (b) the act would be internationally wrongful 1f
committed by that State.”

46; The consequences of irregular transfers and secret detentions from the viewpoint of
human rights law for Council of Europe member States will be examined below (see
paras. 137-153).

B. Human rights law : \

a. The rights at issue . : » :

47. Council of Europe member States are committed to respecting fundamental rights, as

defined by a number of international treaties, both at the universal level (including the 5
1966 International Covenant on Civil and Political Rights (“ICCPR™), and the 1987 UN

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or

Punishment; and at the Euwropean level, in primis the European Convention on Human

Rights, but also the European Convention for the Prevention of Torture and Inhuman or

Degrading Treatment or Punishment).

48. With respect to the muatters which form the ob_;ect of the present opinion, the
fundamental rights which are at issue are primarily the right to liberty and security of -
person and the ban on torture and other inhuman or degrading treatments or punishments.

i) Liberty and security of person
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49. Artiél@CHR protects the right to liberty and security of person. Although tlusrx/ghﬂ
is not absoltte (see the authorized deprivations of liberty under paragraph 1 4) to f) of

Article 5), a person may only be detained on the basis of and according to procedures set
out by the law, and the Taw in question must be consistent with recognised European
starrdards;that is inter alia with the (other) provisions of the ECHR. In addition,
paragraph 4 of Atticle 5 provides for all forms of deprivation of liberty allowed under that
article, that the detainee “shall be entitled to take proceedings by which the lawfulness of
his detention shall be decided speedily by a court and his release ordered if the detention
is not lawful” (habeas corpus).

50. Detention must be lawful and in accordance with a procedure prescribed by law: in _

the European Court of Human Rights® view, the requirement of lawfulness means that 5
both domestic law and the ECHR must be respected. The possible reasons for detention
are exhaustively enumerated in Article 5 (1) ECHR. Paragraph 1 (¢ ) of Article 5 permits
“the lawful arrest or detention of a person effected for the purpose of having committed
an offence or when it is reasonably considered necessary to prevent his comumitting an
offence or fleeing after having done so”, while paragraph (f) of Article 5 permits “the
lawful arrest or detention of a person to prevent his effecting an unauthorised entry into
the country or of a person against whom action is being taken with a view to deportation X ‘
or exiradition.” A detention for any reason other than those listed in Article 5 § 1 is B5'
unlawful and thus a violation of a human right.

51. As regards extradition arrangements between States, when one is a party to the ECHR.
and the other is not, the rules established by an extradition treaty or, in the absence of any- ;
-such treaty, the cooperation between the States concerned are also relevant factors to be . :
taken into account for determining whether the arrest was lawful. The fact that a person T
has been handed over as a result of cooperation between States does not in itself make the
arrest unlawful or give rise to'an issue uiider Article 5. However, for the member Stafes
of the Council of Europe the provisions of the extradition treaty or the practice of
cooperation canuot justify any deviation of their obligations under the ECHR; for those

{ States the decisive factor is whether the extradition is according to domestic law and -
respects the State’s obligations under the ECHR.

52. The ECHR contains no provisions concerning the exact c1rcumstances in which
extradition may be granted, or the procedure to be followed before extradition may be
granted. Subject to its being the Tesult of cooperation between the States concerned and
provided that the legal basis for the order for the suspect’s arrest is an azr__gg_t,_s&axrant
issued by the anthorities of the suspect's State of origin, even an atypical extraditi

" cannot as such be regarded as being contr 1201
S0 to B¢ stressed that several rights and free protected by the ECHR, may be
relevant in the case of extradition and will bave to be respected, the most important being
Articles Z and 3, and in some circumstances Articles 5 and 6.

53. Article 5 must be seen as requiring the authorities of the territorial State to take
effective measures to safeguard against the risk of disappearance and to conduct a prompt
effective investigation into a substantiated claim that a person has been taken into custody
and has not been seen since[21]. ' :
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ii) Torture, inhuman and degrading treatment or punishment

54. Torture is prohibited by Article@CHR, Article 7 ICCPR, the European Convention

for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment and

the UN Convention against Torture and other Cruel, Inhuman or Degrading Treatment or

Punishment. It is defined as “any act by which severe pain or suffering, whether physical

or mental, is intentionally inflicted on a person for such purposes as obtaining from him

or a third person information or a confession, punishing him for an act he or a third .
person has committed or is suspected of having committed, or intimidating or coercing
him or a third person, or for any reason based on discrimination of any kind, when such
pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence
of a public official or other person acting in an official capacity. It does not include pain
or suffering arising only from, inherent in or incidental to lawful sanctions.”[22]

55. The crucial distinction between “torture”, “inhuman treatment” and “degrading
- treatment” lies in the degree of suffering caused.

56. “Inhurnan treatment” is such treatment which causes severe suffering, mental or
physical, which, in the particular situation, is unjustifiable. Unlike torture, inhuman

* treatment does not need to be intended to cause suffering.[23] In its judgment in Ireland
v. United Kingdom{24], the European Court of Human Rights held that the so-called
“five techniques” were inhuman treatment. This decision has sometimes been
misunderstood to mean that the same or similar techniques would not amount to torture. BS
However, in the Selmouni case the Court later clarified that, since the Convention is a
“living instrument which must be interpreted in the light of present-day conditions”, acts
which were classified in the past as “inhuman and degrading treatment” could be

lassified as torture in future.[25] The Court stated that “the increasingly high standard

being required in the area of the protection of human rights and fundamental liberties
correspondingly and inevitably requires greater firmness in assessing breaches of the

" fundamental values of democratic societies.”[26]

before others or drives him to act against his will or conscience. Although causing less
suffering than torture or inhuman treatment, it must attain a minimum level[27]. It too |
does not need to be intended to cause suffering. ' '

57. “Degrading treatment” is treatment which grossly humiliates or debases a person ' ‘

58. The prohibition of torture and inhuman or degrading treatment or punishment

enshrines one of the most fundamental values of democratic societies. As the European

Court of Human Rights has stated on many occasions, even in the most difficult

circumstances, such as the fight against terrorism and organised crime, the ECHR .
prohibits in absolute terms torture and inhuman or degrading treatment or punishment.

Unlike most of the substantive clauses of the ECHR and of Protocols Nos. 1 and 4,

Article 3 makes no provision for limitations and no derogation from it is permissible

under Article 15 § 2, not even in the event of a public emergency threatening the life of

the nation.

59. Article 2, paragraph 2, of the UN Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (“the UN Convention against Torture™)
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expressly States that “No exceptional circumstances whatsoever, whether a State of war |
- or a threat of war, internal political instability or any other pubhc emergency, may be
invoked as a justification of torture.”

60. The European Convention for the Prevention of Torture and Inbuman and Degrading
Treatment (“ECPT”) establishes the European Committee for the Prevention of Torture

and Inhuman or Degrading Treatment or Punishment (“CPT”) which, “by means of visits,

examines the treatment of persons deprived of their liberty with a view to strengthening,
if necessary, the protection of such persons from torture and from inhuman or degrading
treatment or punishment.” Pursuant to Article 2 of this Convention, CPT can visit any

* place on the territory of member States where a person is deprived of their liberty (i.e.
including mlhtary bases, non-official detention centres such as the offices of the
intelligence service or a particular police department - drugs, anti-terrorism - if CPT
believes that persons are being held/interviewed in these offices).

61. Member States of the ECHR not only have the obligation not to torture but also the
duty to prevent torture.[28] In addition they have an obligation of investigation. Under
this obligation Member States must assure an efficient, effective and impartial
investigation.[29] As soon as the authorities receive substantiated information giving rise
to the suspicion that torture or inhuman or degrading treatment has been committed, a,
duty to investigate arises whether and in which circumstances torture has been
committed,

b. Scope of the duty of Council of Europe member States to secure haman rights

62. Under Article 1 of the ECHR, “The High Contracting Parties shall secure to everyone
within their jurisdiction the rights and freedoms defined in Section I of this Convention”
[30]. According to the Buropean Court of Human Rights, the notion of “jurisdiction” is
primarily territorial. It does, however, exceptionally extend to certain other cases, such as
acts of public authority performed abroad by diplomatic or consular representatives of the
State, or by an.occupying force; acts performed on board vessels flying the State ﬂag or
on aircraft or-spacecraft registered there.

63. There is a ptesumption that j urisdiction is exercised by the State throughout its
territory. States may also be held accountable for human rights violations occurring
outside their territory in ceftain situations[31].

64. Article 2 of the International Covenant on Civil and Political Rights provides that a
State Party undertakes to “respect and to ensure to all individuals within its territory and
subject to its jurisdiction the rights recognized in the present Covenant.”

65. The term “jurisdiction” under the Inte Ational zgovenam on Civil and Political Rights
is comparable to the same term under the/g;ropean Convention on Human Rights, It is
also not limited to territorial jurisdiction. The Human Rights Committee has held, for
example, that communications by persons who were kidnapped by agents in a
neighbouring States are admissible, reasoning that States Parties are responsible for the
actions of their agents on foreign territory[32]. The Human Rights Committee also
clarified in its General Comment no. 31 that “a State Party must respect and ensure the
rights Iaid down in the Covenant to anyone within the power or effective contro! of that
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State Party, even if not situated within the territoty of the State Party.”[33]

66. The duty of State parties under Article 1 ECHR to “secure” to everyone within their
jurisdiction “the rights and freedoms ... of this Convention” is not limited to the duty of
state organs not to violate these rights themselves. This duty also includes positive
obligations to protect individuals against infringements of their rights by third parties, be
they private individuals or organs of third States operating within the jurisdiction of the
State party concerned (See para. 146 below). The European Court of Human Rights has,
in particular, recognized positive obligations which flow from the prohibition of torture
and inhuman treatment, the right to life, and the right to freedom and security. Such
positive obligations include duties to investigate, especially in the case of disappeared
persons, and to provide for effective remedies.

¢. Limitations on the competence to transfer prisoners 1mgosed by human rights
obligations

67. The international condemnation of torture has a clear impact on extradition and
deportation. Article 3 of the UN Convention against Torture prevents States Parties from
“expelling, returning (“refouler”) or extraditing a person to another State where there are
substantial grounds for believing that he would be in danger of being subjected to torture”

[34].

68. The ECHR does not guarantee a right not to be extradited or deported. Nor is therc a
right to political asylum. Extradition and deportation are not per se in breach of Article 3
of the ECHR. Nongetheless, extradition or deportation may run counter to provisions of
the ECHR. According to the Soering doctrine of the European Court of Human Rights, a
State may be held responsible for a violation of Articles 2 and 3, in flagrant cases also of
possible violations of Articles 5 and 6 ECHR, if its decision, permission or other action
has created a real risk of a violation of these rights by the State to which the prisoner is to
be transferred.[35] It is of no relevance in such case whether the State on whose territory
the violation will or could ultimately take place is also bound by the ECHR[36].

69. Under what circumstances a State may be deemed to have known about a “real risk of.

a violation” is to be determined in each geparate case. Indeed, the establishment of the
“fesponsibility of a State in respect of an extradition or deportation inevitably involves an
assessment of conditions in the requesting or receiving country against the standards of
Article 3 ECHR. Nonetheless, the responsibility of the requesting or receiving country,

whether under general international law, under the ECHR or otherwise, is not decisive for.

the liability of the extraditing State under the ECHR. Such liability may have been
incurred by the latter member State by reason of its having taken action which has as a
direct consequence the exposure of an individual to ill-treatment prohibited by Article 3
ECHR[37].

70. In the Agiza case, the UN Committee against Torture found a violation of article 3, as
Sweden, at the time of the complainant’s removal to Egypt, knew or should have known
that Egypt resorted to consistent and widespread use of torture ’é’g‘émmd
therefore thatthe-complainant was at a real risk of {orture. In the oplmon of the
Committee, the procurement of diplomatic assurances, which, moreover, had no effective
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mechanism for enforcement, did not suffice to protect against this risk[38].

71. In the ase, the European Court of Human Rights accepted that
assurances leadifigto extradition/deportation can take away the real risk of torture, even
when the follow-up procedures were not extensive[39]. However, the assessment of '
diplomatic assurances in this case should not be overestimated. The Court merely took
“formal cognizance of the diplomatic notes from the Uzbek authorities that have been
produced by the Turkish Government’[40]. Moreover, there was no substantiated
evidence in the individual case that the people in question had in fact been tortured
Finally, according to the European Court of Human Rights, the existence of the risk must
be assessed “primarily with reference to those facts which were known or ought to have
been known to the Contracting State at the time of the expulsion.”[41] |

d. Derogations

72. Under Article 15 ECHR, a Contracting State may derogate from certain of its’
obligations under the ECHR “in time of war or other public emergency threatening the
life of the nation. Among these “derogable” obligations are also those laid down in
Articles 5 and 6; but, under paragraph 2 of Article 15, not those laid down in Articles 2,
except in respect of deaths resulting from lawful acts of war, or from Articles 3, 4
(paragraph 1) and 7[42]. However, a State may apply Article 15 only if and to the extent’
that a war or other public emergency threatening the life of the nation presents itself in
that very same State, and the derogating measures are “strictly required by the exigencies|
of the sitvation” and “are not inconsistent with its other obligations under international '
law”. When such a situation pertains, it is imperative for the State in question to make a '
formal derogation under Article 15 ECHR{43], Moreover, in case of such derogation, the
third paragraph of Article 15 requires that the State concerned keep the Secretary General
of the Council of Europe fully informed of the measures that it has taken and the reasons
therefore,

73. Article 4(1) of the International Covenant on Civil and Political Rzghts is expressed in
terms very similar to those of article 15(1){44].

74. In its Resolution 1271, adopted on 24 January 2002, the Parliamentary Assembly of
the Council of Europe resolved (para 9) that: “In their fight against terrorism, Council of
Europe members should not provide for any derogations to the European Convention on
Human Rights”. Tt also called on all member States (para 12) to “refrain from using
Article 15 to limit the rights and liberties guaranteed under its Article 5.”

75. In its 2002 Guidelines on human rights and the fight against terrorism, the Committee
of Ministers of the Council of Europe reiterated that member States “may never, and
whatever the acts of the person suspected of terrorist activities, or convicted of such
activities, derogate from the right to life as guaranteed by these international instruments,
from the prohibition against torture or inhuman or degrading treatment or punishment,
from the principle of legality of sentences and of measures, nor from the ban on the
retrospective effect of criminal law.”[43]

76. In its Genera! Comment no 29/2001 on Article 4 of the International Covenant on
Civil and Political Rights, the UN Human Rights Committee observed (in para 3) that
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“On a number of occasions the Committee has expressed its concern over States parties
that appear to have derogated from rights protected by the Covenant, or whose domestic
law appears to allow such derogation, in situations not covered by article 4.”

77. In the era of “global terrorism” it has been put to debate whether fundamental human
rights as they are discussed in this opinion or the extent of possible derogations from
them should be reinterpreted. Recent decisions by several domestic courts in Europe and
beyond, however, have confirmed that the existing rights and standards are, in principle,
appropriate for the current situation of the fight against global terror.[46] It is also the

" Commission’s opinion that no such réinterpretation s necessary or warranted.

B35

C. International Humanitarian law

78. At present, International Humanitarian Law has only limited relevance for the

question of the law applicable to extraordinary transfers of prisoners and secret detention

on the territory or through the airspace of member States of the Council of Europe.

- International Humanitarian Law applies during “armed conflict” and it distinguishes

between international and non-international armed conflicts. “Armed conflict” in the

sense of International Humanitarian Law refers to protracted armed violence between

States or between governmental authorities and/or organised armed groups within a State..

[47] “State practice indicates that banditry, criminal activity, riots, sporadic outbreaks of
violence and acts of terrorism do not amount to an armed conflict.”[48)] This means, for ,
example, that the organised hostilities in Afghanistan before and after 2001 have been an “'w Heass
“armed conflict” which was at first a non-international armed conflict, and later became E ': e ?
an international armed conflict after the involvement of US troops. On the other hand,

sporadic bombings and other violent acts which terrorist networks perpetrate in different
placesm ensuing counter-terrorism measures, even if they are
occasiondlly tindertaken by miilitary Units, cannot be said to amount to an “armed

conflict” in the sense that they trigger feabitity of International Humasitarian

Law. '

79. The Venice Commission considers that counter-terrorist measures which are part of
what has sometimes been called “war on terror” are not part of an “armed conflict” in the
sense of making the regime of International Humanitarian Law applicable to them. It
considers that further reflection is necessary to consider whether any additional
instrument may be needed in the fiture w meet or anticipate the novel thieatsto-
imternational peace and security.[49]

80. International Humanitarian Law thus only applies to such transports of prisoners
through the territory and/or airspace of the member States of the Council of Europe if
such prisoners have been arrested/captured in the context of an “armed conflict” as
explained above. This would be the case, for example, if a prisoner was captured in an
area of Afghanistan in which organized fighting takes place at the time of the arrest. In
this case his or her transfer or detention would be covered by International Humanitarian
Law irrespective of where he or she is transferred to or detained in Europe. If, on the
other hand, persons are transported or detained who have been arrested in the territory of
a State where no armed conflict takes place, or in an area in which no armed conflict
takes place, International Humanitarian Law does not apply. In such cases human rights
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law fully applies.

81. Even in those limited cases in which International Humanitarian Law applies {(in the
context of extraordinary transport of prisoners) this body of law does not apply
exg!'u,si_\ﬁ:iy. As a general rule, human rights law applies at all times, whether in times of
peace or concurrently in situations of armed conflict, to all persons subject to a State’s
authority and control (“jurisdiction™). However, once an armed conflict has begun, human
rights law is normally partly superseded by International Humanifarian Law, which
contains rules specifically regulaiing the behaviour of parties to an armed conflict, For
example, human rights law does not specitically take account of the regime of belligerent
"occupation. This means that the rules of the Hague Regulations and the Fourth Geneva
Convention of 1949 largely serve as lex specialis. However, as the Commission has
previously pointed out[50], human rights law’s non-derogable rules and those rules which
have not been derogated from in accordance with the derogation mechanism provided for
under the relevant treaty instrument are also applicable in situations of armed conflict.

B5

'82. Under the 1949 Geneva Conventions, persons who are arrested by a power in the
course of an international armed conflict are protected either as prisoners of war
(hereinafter “POW") (Article 4 GCHII) or as other “protected persons™ (all persons, in
particular civilians, who are not nationals of the detaining Power or are not protected by
other Conventions, Article 4 GCIV). The plain wording of Article 4 (1) and (4) GC IV
makes it clear that there should be no category of persons that would remain unprotected.
As the Commission has pointedout before, even those persons who do not fulfil the
na’uonahty requirements of Article 4 GC IV are prowctcd by customary international
humanitarian law, as it has been given expression in Article 75 of the Flrst Additional
Protocol of 1977 to the Geneva Conventions.

83. Persons who are suspected to be members of an international terrorist network, such
as Al-Qaeda, and who have been arrested in connection with an armed conflict, will fall
either into the category of other “protected persons” or into the category of POWs. de.

84, As far as the Fourth Geneva Convention, the First Additional Protocol and customary
international humanitarian law apply, all protected persons, including terrorist suspects,
must be treated according to the rules laid down in Articles 27-78 GCIV and the
minimum requirements of Article 75 of the First Additional Protocol. This has been

" confirmed in recent years by national courts.[51]

85. In the case that suspected members of international terrorist networks qualify as
POWs, their transfer would be regulated by the Third Geneva Convention (see in
particular Articles 12 and 46-48).

D. General principles of civil aviation

86. International air law has a codified framework in the Convention on International
Civil Aviation (commonly referred to as the “Chicago Convention™), signed in Chicago
on 7 December 1944,

§7. The Chicago Convention sets out in Article 1 the principle that every State has
complete and exclusive sovereignty over the airspace above its territory, that is to say
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. above the land areas and territorial waters adjacent thereto.

88. Article 4 of the Chicago Convention prdvides that: “Each contracting State agrees
not to use civil aviation for any purpose inconsistent with-the aims of this Convention”.

89. The Cﬁicago Convention sets out the regime for civil aircraft and civil aviation.
According to Article 3 (a), such regime does not apply to State aircraft.

90. Under the Convention, aircraft “used in military, customs and police services” are
deemed to be state aircraft (Amdc 3(b)). This presumption, however, is not irrebuttable
[52}. Moreover, aircraft engaged in other state activities such as coast guard and search
and rescue could also be either state aircraft or civil aircraft in the sense of the
Convention.[53]

91, Tt has generally been admitted[54] that, in case of doubt, the status of an airplane as
“civil aircraft” or “state aircraft” will be determined by the function it actually performs at
a given time[35]. As a general rule, “aircraft are recognised as state aircraft when they are
under the control of the State and used exclusively by the State for state intended
purposes”[56]. Accordingly, the same airplane can be considered to be “civil aircraft” and

B5 !

“state aircraft” on different occasions.

92. Civi alrcféf?that are not engaged in scheduled mternatmnal air services of a State
pargz?; éﬁicago Convention[57] are entitled to make flights into or in transit non-
stop across the territory of another State party and to make stops for non-traffic purposes
without the necessity of obtaining prior permission and subject to the right of the State
flown over 1o require landing. The authorities of each State party have the right, without
unreasonable delay, to search aircraft of the other State party on landing or departure, and
to inspect the certificates and other documents prescribed by the Chicago Convention
(Article 16).

93. State aircraft do not enjoy the overflight rights of civil aircraft. According to Article 3

(), state aircraft are not permitted to fly over or land in foreign sovereign territory
otherwise than with express authorisation of the State concerned, and in harmony with thd
terms of such authorisation. Such authorisation must be given by special agreement “or
otherwise”; the practice of States indicates that the preferred form is a bilateral or

multilateral agreement between the States concerned, valid for a given period of time, ong

year for example, or general permissions, or “ad hoc” permissions properly obtained
through the diplomatic channels. In the latter case, the diplomatic notes are to be
submitted to the competent authorities - to the Ministry of Foreign Affairs, for example -
prior to the operation of the flight and usuai!y contain inter alia the name of the foreign
alulp_ggj_r the type of aircraft and its registration and identification, the proposed Hight
royting (including last point of depaﬂurc?ﬁmmﬁeﬁm-StthﬁWMte
and time of arrival, the place of embarkation or disembarkafion abroad of passengers or
freight), the purpose of the flight (number of passengers and their names).

94, If “state aircraft” enter the foreign sovereign air space without a proper authorisation,
they may be :

- intercepted for purposes of identification;
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- directed to leave the violated air space;
- directed to land for the purpose of further investigation/prosecution;
- forced to land for further investigation/prosecution{58].

95. Under customary international law[59), state aircraft enjoy immunity from foreign
jurisdiction in respect of search and inspection. Accordingly, they cannot be boarded,
-searched or inspected by foreign authorities, including host State’s authorities, without
the captain’s consent. However, because state aircraft need authorisation to enter another
State’s airspace, the extent of their immunity is condifioned on Such an authorisation

pursuant to Article 3 () of the-Clicage-Convention[60].

96. A mere operational air traffic control clearance for the flight is not sufficient to satisfy
the requirement for permission under Article 3 (c)[61], unless this corresponds to an
accepted practice.

97. Atrticle 3bis para. b) of the Chicage Convention provides that:

[E]very State, in the exercise of its sovereignty, is entitled to require the landing at some

designated airport of a civil aircraft flying above its territory without authority or if there

are reasonable grounds to conclude that it is being used for any purpose inconsistent
with the aims of this Convention; it may also give such aircraft any other instructions to
put an end to such violations. For this purpose, the contracting States may resort to any
appropriate means consistent with relevant rules of international law, including the
relevant provisions of this Convention, specifically paragraph a) of this Article{62].
Each contracting State agrees to publish its regulatmns in force regarding the
interception of civil aircraft.

98. The flag State of the violating aircraft is internationally responsible for the infraction;
the consequences of such responsibility would impact on the overall relations of the
States concerned and can range from the duty to apologise, a promise to penalise the
individuals responsible, a promise not to repeat the infraction and so on, to more severe
sanctions.

99, Pursuant to Article 54 of the Chicago Convention, any action which may be
considered as an infraction, breach, violation or infringement of the Convention is
potentially subject to action by the Council of the International Civil Aviation
Organisation (ICAO) under Article 54 (j) or (k). For example, a contracting State which
by its action contravenes the pnncxpie in Article 1 that every State has complete and
exclusive sovereignty over the airspace above its territory, can be considered comunitting
an infraction of the Convention. A similar conclusion could be drawn in respect of a State
which by its action disregards the scope of “territory” given in Article 2; or whose
regulations for State aircraft do not show “due regard for the safety of navigation of civil
aircraft” (Article 3 (d)); or which uses weapons against civil aircraft in flight contrary to
Article 3 bis; or which uses civil aviation for any purpose inconsistent with the aims of
the Chicago Convention (Article 4). Infractions may be brought before the Council by a
Contracting State or a group of Contracting States.
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100. As long as an airplane is in the air and not on the ground, persons on board are
subject to the concurrent jurisdiction of both the national State of the airplane and the
territorial State[63]. In this context, it should be noted that Article 4 of the Convention on
Offences and Certain other Acts Comunitted on Board Aircraft (the Tokyo Convention)
[64] , to which practically all Council of Europe member States are party, provides that:

“4 Contracting State which is not the State of registration may not interfere with an
aircraft in flight in order to exercise its criminal jurisdiction over an oﬁénce committed
on board except in the following cases:

(a) the offence has(e_@n the territory of such State;

(b) the offence has been committed by or against a national or permanent resident of
such State;

(c) the offence is against the security of such State;

(d) the offence consists of a breach of any rules or regulations relating to the ﬂzght or
manoeuvre of aircrafi in force in such State;

(e) the exercise of jurisdiction is necessary to ensure the observance of any obligation of
such State under a multilateral infernational agreement.” :

' B5
101, This provision does not limit the jurisdiction of the territorial State but only the

exercise of its right to interfere with an aircraft in flight. In the first plage, serious
offences of abduction, torture etc. certainly have “effect” on the territorial state. Where
the conditions of a prisoner on a plane do not in themselves constitute inhuman or
degrading treatment, all acts involved in transferring by air a prisoner to a place where he
or she runs a real risk of béing tortured may not necessarily be criminal offences in the
territorial State. This will depend upon how the relevant offences and inchoate offences
(preparation, conspiracy etc.) are formulated in the law in the territorial State (e.g.
whether the acts in question constitute a continuing offence of abduction) and that State’s
rules on extratetritorial crime, in particular, whether the deliberate handing over of a
person to extraterritorial torture is an offence. It should be stressed however that the
obligations of a Council of Europe member State to ensure protection of human rights
(see above, paras. 62-67, and below para. 146) are not limited simply to enforcing its
criminal law. Thus, it is not decisive that, in a particular case, a territorial State may not,
in fact, make all acts involved in transfer punishable, or exercise jurisdiction over these,
In addition, according to subparagraph (e) of Article 4 of the Tokyo Convention, the
limitation of the exercise of the right of the territorial State to interfere with an aircraft in
flight does not apply when “the exercise of jurisdiction is necessary. to ensure the obser-
vance of any obligation of such State under a multilateral international agreement”, such
as the European Convention of Human Rights. Therefore, if the positive obligations -
arising under the ECHR require a member State of the Council of Europe to investigate
possible violations of human rights committed in an aircraft in flight through its airspace,
this member State is not barred by the Tokyo Convention to interfere with this aircraft in
flight.

102. The question arises in this context of what would be the status of an airplane
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reglstered in the flag State as civil aircraft but carrying out “State functions” (such as

special missions for the transport of prisoners) which-entered the airspace of another State B3
without seeking a specific authorisation or without following the apphcable procedures

for State aircraft.

103. In the opinion of the Venice Commission, state aircraft can only claim m:mumty
inasmuch as they make their state function known to the territorial State through the
appropriate channels. If the public purpose was not declared in order to circumvent the
requirement of obtaining the necessary permission(s), then the State will be estopped -
from claiming State aircraft status[65] and the airplane will be deemed to be civil and
thus falling within the scope of application of the Chicago Convention, incliding its
Article 16 providing for the territorial State’s right to search and inspection. The
territorial State could request the airplane to land and could proceed to search and
inspection and take the necessary measures to put an end to possible violations it might
identify[66]. In addition, the flag State would face international responsibility for the
breach of Article 4 of the Chicago Convention and of customary international law.

104. The relations between air law and human rights law will be analysed below (see
paras 144-152).

E. Military bases

105. The lawfulness of the presence of the armed forces of one State on the territory of
another State in peacetime is contingent on the consent of the host State. The initial
decision to admit the force may take the form of a bilateral or multilateral treaty, often
defence agreements. There follows a decision by the receiving State granting the use of.
facilities on its soil, which is normally done through a further agreement.

106. A State does not abandon its sovereignty when it consents to the presence of foreign
armed forces on its territory. It guarantees the enjoyment of the privilege of user of its
territory accorded to the sending State; it retains however the right to regulate this

privilege within the framework of the applicable ireaties and agreements. It follows that
the sending State acqmres various powers pertaining to the operation of its defence forces
on a territory that remains subject to the sovereignty of the host State, The sending State
may lawfully claim in or over the territory of the receiving State, only those rights and
powers that are comnected directly with the establishment and operation of, and access to,
the sites at which the foreign forces and installations are located. The principle of
sovereignty dictates that any further rights and powers can derive only from an express
grant by the receiving States. In particular, the extent of the right for the receiving State to -
search a foreign military base on its territory depends on the terms of the defence
agreement or of the “Status-of-forces agreement” (SOFA)[67].

107. SOFAs between the host State and a State stationing military forces in the host State
define the legal status of the sending State’s personnel and property in the territory of the
host State. They are usuvally an integral part of the overall military bases agreements that
allow the sending State’s military forces to operate within the host State[68].

108. Foreign armed forces whose admission has been consented to by the receiving State
are, as a rule, not subject to the normal immigration controls and entry formalities
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applicable to foreign nationals. The NATO-SOFA agreement provides that “members of
a force shall be exempted from passport and visa regulations and immigration inspection
on entering or leaving the territory of a receiving State. They shall also be exempt from
the regulations of the receiving State on the registration and control of aliens”[69]. This
waiver of entry procedures is counter-balanced by the requirement for members of the
force, to present on demand, whether on entry or at-any time thereafter, identification and
an individual or collective movement order certifying the status of the individual as a
member of a force[70]. The receiving State has a discretion whether to require a
movement order to be countersigned by its authorised representatives. Exemption from
entry formalities is made conditional on compliance with the formalities established by
the receiving State relating to the entry and departure of a force or the members thereof.

109. The sending State must have access to the base and, where it has more than one base
on the territory of the same State, it must be allowed movement between them. To deny
access would amount to a derogation from the grant made by the host State. It is therefore
common for military base agreements to authorise the sending State to have access to its
forces and to the ports or airfields which it has been accorded in the host State. This
authorisation is essential, as in relation to public vessels and aircraft there is no right of
access under customary international law. It is, however, often the practice in bilateral
treaties for entry to the ports of the receiving State to be subject to “appropriate
notification under normal conditions” made to the authorities of the latter[71].

110. The sending State does not benefit from an unrestricted freedom of movement

within, and overflight of, the receiving State, unless such rights are expressly granted in a

base agreement, In any case, the national and international law that is applicable to

military bases cannot, and does not claim to, diminish the obligations and responsibilities
f the member States of the Council of Europe under human rights treaties. '

F. Article V of the NATO Treaty|72]

111. Article V is the core clause of the Washington Treaty, NATO’s founding charter. It
states that an armed attack against one Ally shall be considered an attack against them ail.
In response te an invocation of Article 5, each Ally determines, in consultation with other
Allies, how it can best contribute to any action deemed necessary to restore and maintain
the security of the North Atlantic area, including by the use of armed force.

112. Article V was first invoked on 12 September 2001 immediately following the 11
September terrorist attacks against the United States. The invocation was initially
provisional, pending determination that the attacks were directed from abroad. This was
confirmed on 2 October 2001, after US officials presented findings on investigations into
the attacks to the North Atlantic Council, concluding that the Al-Qaeda terrorist network
was responsible.

113. On 4 October 2001, the Allies agreed on a series of measures to assist the US-led
campaign against Al-Qaeda and related terrorism[73]. These include enhanced
_ intelligence sharing and cooperation, blanket over-flight clearances in accordance with

the necessary air traffic arrangements and national procedures, and access 1o ports and
1

aifficlds for US and other Allied craft for operations against terrorism.
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114, In application of this agreement, certain NATO member-States granted US (and B>

ATO member States’) aircraft either blanket over-flight clearances for certain time-
eriods, or overflight rights upon request[74].

115. Article V of the North Atlantic Treaty does not contain an obligation for member
States of the Council of Europe to allow irregular transfers of prisoners or to grant blanket
overflight rights, for the purposes of fighting against terrorism, That treaty provision at
most contains an obligation to take measures, including cooperation and consent, into
consideration; but leaves any decision as to concrete measures to the appreciation of the
State concerned of the necessity of such measures in order to restore and maintain
security. In addition, neither Article 5 of the North Atlantic Treaty nor any Agreements in
execution thereof can, or claim to, diminish the obligations and responsibilities of
member States of the Council of Europe under human rights treaties.

SECTION II — THE INTERNATIONAL LEGAL
OBLIGATIONS OF COUNCIL OF EUROPE
MEMBER STATES

A. Council of Europe member States’ obligations in rqspect of arrests by forexgn
authorities on their territory

116. A State party to the European Convention on Human Rights is presumed to exercise
its jurisdiction over its whole territory. Any arrest of a person by foreign authorities on
the territory of a Council of Europe member State without the agreement of this member
State is a violation of its sovereignty and is therefore contrary to international law. In -

* addition, the now defunct European Commission of Human Rights has stated that “an
arrest made by the authorities of one State on the territory of another State, without the
pnor consent of the State concerned, does not only involve the State responsibility vis-a-
vis the other State, but also affects th/agggson 8 md1v1dua1 right to security under Article

5§1°[75] 2

117. The European Court of Hmnén Rights has clearly expressed how the responsibility
of a Council of Europe member State is engaged in relation to the arrest of an individual
on its territory by foreign authorities: irrespective of whether the arrest amounts to a

iolation of the law of the State in which the suspect has been arrested, the responsibility
pf the host State is engaged unless it can be proved that the authorities of the State to
wﬁﬁ:ﬁ?ﬁéﬁ“ﬁﬁﬁﬁﬁrﬁi’%ﬁmmmd fiave acted extra-territorially and without
bonsent, and consequently i a manner that is mconsxstem with the soverelgnty 0T the host

”'faTLZél

i18. Any form of involvement of the Council of Europe member State or receipt of
nformation prior to the arrest taking place entails responsibility under Articles 1 and 5

ECHR (and possibly Article 3 in respect of the modalities of the arrest). A State must
thus prevent the arrest from taking place, unless the arrest is effected by the foreign
authorities in the exercise of their jurisdiction under the terms of an applicable SOFA (see
footnote 68 above).
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119. The responsibility of the Council of Europe member States is engaged also in the
case that some section of its public authorities (police, security forces ¢fc.) has co-
opetrated with the foreign authorities or has not prevented an arrest without government
knowledge. This situation raises the question of governmental control over the
security/police services, and possibly, if the applicable national law so foresees, of
parliamentary control over the government.

120. Different European States exercise different systems for political insight into, and
control over, the operations of The security and infelligence services, depending upon
constitutional structure, historical factors etc. Different mechanisms exist for ensuring
that particularly sensitive operations are subject to approval and/or adequate control.
Meaningful government accountability to the legislature is obviously conditioned upon
meaningful governmental control over the security and intelligence services{77]. Where
the law provides for governmental control, but this control does not exist in practice, the
security and intelligence services risk becoming a “State within a State”. Where, on the
other hand, the law provides for a degree of distance between government ministers and
officials and the day-to-day operations of the security and intelligence services, but
government ministers in fact exercise influence or even control over these operations,
then the phenomenon of “deniability” can arise. In such a case, the exercise of power is
concealed, and there is no proper accountability. The Statute of the Council of Europe
and the ECHR require respect for the rule of law which in turn requites accountability for
all exercises of public power. Independently of how a State chooses to regulate political
control over security and intelligence agencies, in any case effective oversight and control
mechanisms must exist to avoid these two problems.[78]

B. Council of Europe member States’ obhgatmns in respect of alleged
secret detention Mcilities

121. The term “secrecy” can have different meanings. In the context of the p'rcsent
opinion, the problematic aspect of the secrecy ‘of detention lies in the first e
impact which such secrecy has on the prisoner’s defence rights under Articles 5[79] and 6
ECHR. In addition, prolonged secret detention may impinge on Article 3[80] and on other
aspects of Article 6 ECHR.

122. For a State to provide facilities to another State to conduct voluntary interviews with
suspects on its territory is, in principle, not in violation of international law. On the
contrary, it is a feature of most modern Mutual Assistance Treaties. It depends upon the
territorial States® constitutional and administrative rules on the exercise of public power
whether this can go so far as involuntary interrogation. Some States will not allow any but
their own officials to exercise public power on their territory. Others make exceptions by
treaty rules[81].

123. The territorial State retains its full jurisdiction within the meaning of Article 1
ECHR over any place on its territory where such interviews take place, including any ad
hoc detention facilities: : that State is therefore responsible for any infringement of the
ECHR in relation to any suspect Treated 1n violation of ATUcies 3 and S, E-grany prisoners
who may béheld incomunicado there. The modalities of the interrogation and detention,
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and of treatment given, need to compiy with the standards of the European Conventlon on
Human Rights.

124, Incomumcado detention, that js ljetenﬁon wzthout the possﬂnhty of contacting one’s

lagyer and of applying to a court, is clear] e
prescribed by law?” of any of the member States of the Council of Europe, if alone
because the detention is not subject to judicial review. For the detainee, it is not possible
to exerscise his entitlement to habeas corpus guaranteed by Asticle 5, paragraph 4. The
unlike possibility that such a detention is “in accordance with a procedure prescribed by
law” under the law of the foreign State by whose authorities the detention was ordered
and executed, is irrelevant for the issue of the responsibilify under the European
Convention on Human Rights of the State on whose territory it takes place.

125, 1f and in so far-as incomunicado detention takes place, is made posszble or is
continued on the territory of a member State of the Council of Europe, in view of its
secret character that detention is by definition in violation of the European Convention on
Human Rights and the applicable domestic law of that State.

126. Active and passive co-operation by a Council of Europe member State in imposing
and executing secret detentions engages its responsibility under the European Convention

on Human Rights. The European Court of Human Rights has ruled that “the acquiescence:

or connivance of the authorities of a Contracting State in the acts of private individuals
which violate the Convention rights of other individuals within its jurisdiction may
engage the State’s responsibility under the Convention™[82]. This is even more true in
respect of acts of agents of foreign States.

127. While no such responsibility applies if the detention is carried out by foreign
authorities without the territorial State actually knowing it, the territorial State must take
effective measures to safeguard against the risk of disappearance and must conduct a
promipt and effective investigation into a substantiated claim that a person has been taken
into unacknowledged custody. :

128, The possible obligation by a Council of Europe member State under bilateral or
muitilateral treaties to co-operate in prosecution measures does not affect or diminish this
State’s obligation not to allow or contribute to secret detention on its terxitory. -

129, As the European Court of Hurnan Rights has pointed out{83], the opinion of the
State under whose authority the detention is decided and executed conceming the issue of
whether the detention is in violation of fundamental rights is not conclusive for the
question of whether cooperation engages responsibility of a member State of the Council
of Europe under the European Convention on Human Rights; only the relevant provisions
of the latter Convention, as interpreted by the European Court of Human Rights, are
decisive, This means, for instance, that the opinion which has been put forward in certain
‘quarters with respect to the US Government that “cruel and unusual punishment”, if
applied outside US territory, does not violate the US Constitution, is of no relevance
whatsoever for the question of responsibility of member States under the European
Convention on Human Rights. It also means that the individual opinion of specific
Governments, or of certain public persons, about possible limits to the absolute character
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of the scope of the prohibition of torture are not relevant either. In addition to the
interpretation given by the European Court of Human Rights concerning the absolute

" character of the prohibition of torture, Article 2, paragraph 2, of the UN Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
expressly states that there is no room whatsoever and under any circumstances to justify
torture

. 130. If a State is informed or has reasonable grounds to suspect that any persons are held
incomunicado at foreign military bases on its territory, despite its limited jurisdiction over
foreign military bases, its responsibility under the European Convention on Human

is irregular situation to end.

131. As arule, a State cannot search foreign military bases on its territory unless this is
allowed under the relevant treaties or unless the host State is authorised by the sending
State to do so. However, the right to detain non-military personnel does not fall under the
ordinary rights and powers that are connected directly with the establishment and
operation of the sites at which the foreign forces and installations are located (see para.
106 above), unless the site falls under the jurisdiction of the sending State under the
applicable SOFA, such as the NATO-SOFA (see footnote 68 above).

132. The host State is therefore entitled and even obliged to prevent, and react to such
abuse of its territory. It could exercise its powers in respect of registration and control of”
aliens, and demand identification and movement orders of those present on the military
base in question. Access to such military bases, assuming that it had been freely granted
under the military base agreement, would require notification under normal conditions. In
addition, appropriate diplomatic channels can be used in order to protest against such
practice.

133. The case ' might arise that some section of the public authorities of the Council of
Europe member State (police, security forces etc.) is informed and tolerates, or fails to
prevent or even co-operates in the maintenance of secret detentions without government
knowledge. While this situation raises the aiready mentioned constitutional issue of
control over security forces, the State rernains responsible under the European
Convention on Human Rights.

134. Swates which have ratified the European Convention for the Prevention of Torture
have the obligation to co-operate with the Committee for the Prevention of Torture and to
provide it with a list of all the detention centres which are present on their territory. CPT
must have access to all and any of these detention centres. Failure by a State to inform
CPT of any detention facility can be seen as a lack of co-operation within the meaning of
Article 3 ECPT[841, which, if not clarified appropriately, can result in procedures towards
a public statement under Art 10(2)[851.

135. As concerns international huranitarian law, the Geneva Conventions (Articles 126
of GCHI and 143 GCIV) grant the International Committee of the Red Cross “permission
to go to all places where prisoners of war or protected persons may be, particularly to

" places of internment, imprisenment and labour”, and “access to all premises occupied by”
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them, including “the places of departure, passage and arrival of prisoners who are being
transferred”. Responsibility could arise in this respect too.

136. Insofar as detention can be “secret” vis-&-vis the national authorities, the
Commission considers that a State is exempted from responsibility only if and as long as
it does not have any knowledge of a detention carried out by foreign agents in breach of
its territorial sovereignty. However, if any branch of the State is involved in or informed
about the detention, irrespective of their acting ultra vires, the responsibility of the State - - \
as a subject of international law is engaged (see paras. 38-43 above).

C. Council of Europe member States’ obligations in respect of inter-
state transfers of prisoners '

137. There are only four legal ways of transferring a prisoner to foreign authorities:
deportation, extradition, transit and transfers of sentenced persons for the purpose of their
serving the sentence in their country of origin.

138. Extradition and deportation proceedings must be specified by the applicable law, and
the prisoners must be given access to the competent authorities. In addition, extradition
and deportation proceedings cannot be carried out where substantial grounds have been
shown for believing that the person in question, if expelled, would face a real risk of
being subjected to treatment contrary to Article 3 of the ECHR and of the UN Convention
against Torture in the receiving couniry. In these circumstances, Article 3 implies the
obligation not to expel the person in question to such a country. .

139. In this context, it is worth underlining that Council of Europe member States are
under an obligation to prevent prisoners’ exposure to the risk of torture: the violation does
not depend on whether the prisoner is eventually subjected to torture.

140. The assessment of the reality of the risk must be carried out very rigorously. The risk
assessment will depend upon the circumstances, meaning both the rights which risk being
violated and the situation in the receiving State. The diplomatic assurances which are i
usually provided by the requesting State in order to exclude human rights breaches in its '
teFtitory after the extradition or deportation is carried out may be appropriate as concerms
risks of application of the death penalty[86] or £G7 Tair {rial violations, because such risks
¢an in most instances be monitored satisfactorily. On the other hand, as regards the risk of
torture, monitoring is impracticable in the vast majority of conceivable cases, especially
bearing in mind the fact that, even after conviction in a criminal case, a State may torture
a prisoner for the purpose of obtaining information. At the same time, it is impracticable
to have a “life-long” responsibility for people who are removed out of the country.

141. This situation raises the question of the value of diplomatic assurances[87]. In the
Venice Commission’s view, the acceptance of such assurances is in prificiple the
expression of the necessary good faith and mutual trust between friendly States, although,
as far as assurances may be regarded as acceptable in principle (see para. 142 below), the
erms of the diplomatic assurances need to be unequivocal (for instance, a reference to

“toTure™ or (o Tinhuran or degrading freatment” should be interpreted within the
meaning given to these terms by the ECtHR, the CAT and the HR Comumittee) and need
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to reflect the scdpe bf the obligation by which the State which issues thern is legally
bound.

142. However, this general mutual trust must not prevail over the accurate examination of
each specific situation, particularly if there are precedents or even patterns of violation of
previously accepted assurances[881. For example, an important difference between the
situation in the Marnatkulov case (see para. 71 above) and later ones is that recent
experience has shown that the risk of torture seems to be greater than what was known
before, despite assurances, In the Commission’s view, under these circumstances the
room for accepting guarantees against torture is reduced significantly. Where there is
substantial evidence that a country practices or permits torture in respect of certain
categories of prisoners, guarantees may not satisfactorily reduce this risk in cases of
requests for extradition of prisoners belonging to those categories.

143, The requirement of not exposing any prisoner to the real risk of ill-treatment also
applies in respect of the transit of prisoners through the territory of Council of Europe
member States: member States should therefore refuse to allow transit of prisoners in
czrcumsmgggsw risk. I

144, The sitvation may arise that a Council of Europe member State has serious reasons
to believe that the mission of an aitplane crossing its airspace is to carry prisoners with
the intention of transferring them to countries where they would face ill-treatment.

145. If such an airplane does not require landing, as long as the plane is in the air, all
persons on board are subject to the jurisdiction of both the flag State and the territorial
State. In the Commission’s view, Council of Europe member States’ responsibility under
the European Convention on Human Rights is engaged if they do not take the preventive
measures which are within their powers. In addition, their responsibility for aiding
another State to commit an unlawful act would be at issue. It follows, in the
Commission’s view, that the territorial State is entitled to, and must take all possible
measures in order to prevent the commission of human rights violations in its territory,
including in its air space.

-B5

146. There are obviously practical difficulties involved in securing the effective
enjoyment of Convention rights in aircraft transiting a Council of Europe member State’s
airspace or military base for foreign forces on its territory. Without prejudice to the wider
question of how such difficulties can affect the scope of a State’s obligations to secure
generally the rights under the Convention, the case-law of the European Court of Human

the present case (right to security of person; freedom from torture and right to life)
continues to apply, regardiess of acquiescence or connivance[89].

147. The territorial State possesses a different course of action in respect of the suspect

airplane, depending on its status.

148. If the state airplane in question has presented itself as if it were a civil plane, that is
to say it has not duly sought prior authorisation pursuant to Article 3 ¢) of the Chicago

Convention, it is in breach of the Chicago Convention ; the territorial State may therefore

require landing. The airplane having failed to declare its State functions, it will not be
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entitled to claim State aircraft status and subsequently not be entitled to immunity : the
territorial State will therefore be entitled to search the plane pursuant to Article 16 of the -
Chicago Convention and take all necessary measures to secure human rights. In addition,
it will be entitled to protest through appropriate diplomatic channels.

. 149. If the plane has presented itself as a State plane and has obtained overflight 5
permission wilhoul however disciosing its mission, the territorial State can contend that
the flag State has violated its international obligations. The flag State could thus face
international responsibility. The airplane however will, in principle, be entitled to
immunity according to general international law and to the applicable treaties: the
territorial State will therefore be unable to search the plane, unless the captain consents.

150. However, the territorial State may refuse further overflight clearances in favour of
the flag State or impose, as a condition therefore, a duty to submit to searches, If the
overflight permission derives from a bilateral treaty or 2 SOFA or a military base
agreement, the terms of such treaty might be questioned if and to the extent that they do
not aliow for any control in order to ensure respect for human rights, or their abuse might
be advanced. In this respect, the Venice Commission recalls that the legal framework
concerning foreign military bases on the territory of Council of Europe member States
must enable the latter to exercise sufficient powers to fulfil their human rights
obligations.

151. While mutual trust and economic and military co-operation amongst friendly States
need to be encouraged, in granting foreign state aircraft authorisation for overflight,
Council of Europe member States must secure respect for their human rights obligations..
This means that they may have to consider whether it is necessary to insert new clauses,
including the right to search, as a condition for diplomatic clearances in favour of State
planes carrying prisoners. If there are reasonable grounds to believe that, in certain
categories of cases, the human rights of certain passengers risk being violated, States
must indeed make overflight permission conditional upon respect of express human rights
clauses. Compliance with the procedures forobfaininig diplofiati

sﬁﬁfmoxﬁtored; requests for"overflight authorisation should provide sufficient
information as to allow effective monitoring (for example, the identity and status
{voluntary or involuntary passenger) of all persons on board and the destination of the
flight as well as the final destination of each passenger). Whenever necessary, the right to
se%lwes@ exercised.

152. With a view to discouraging repetition of abuse, any violations of civil aviation
principles in relation to irregular transport of prisoners should be denounced, and brought
to the attention of the competent authorities and eventually of the public. Council of
Europe member States could bring possible breaches of the Chicago Convention before
the Council of the International Civil Aviation Organisation pursuant to Article 54 of the
Chicago Convention. “

153. As regards the treaty obligations of Council of Europe member States, the
Commission considers that there is no international obligation for them to allow jrregular
transfers of prisoners to or to grant unconditional overflight rights, for the purposes o
fighting terrorism. In the Commission’s opinion, therefore, States must interpret and
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perform their treaty obligations, including those deriving from the NATO treaty and from
military base agreements and SOF As, where these are applicable, in a manner compatible
with their human rights obligations. As regards notably the NATO treaty, the
Commission stresses that this principle is expressed in Article 7 according to which “[t]
his Treaty does not affect, and shall not be interpreted as affecting in any way the rights
and obligations under the Charter {of the United Nations] of the Parties which are
members of the United Nations.” Even if NATO member states have undertaken .
obligations concerning irregular transfer or unconditional overflight, the Commission
recalls that if the breach of a treaty obligation is determined by the need to comply with a
peremptory norm (jus cogens), it does not give rise to an internationally wrongful act. As
underlined above (para. 43), the prohibition of torture is a peremptory norm.

CONCLUSIONS

154. Council of Europe member States are under an obligation to fight terrorism, but in
doing so they must safeguard human rights. '

155. Council of Europe member States are under an international legal obiigation to
secure that everyone within their jurisdiction {see para. 146 above) enjoy internationally
agreed fundamental rights, including and notably that they are not unlawfully deprived of
their personal freedom and are not subjected to torture and inhuman and degrading
treatment, including in breach of the prohibition to extradite or deport where there exists

arisk of torture or ili-treatment. This obligation may also be viclated by acquiescence or

connivance in the conduct of foreign agents. There exists in particular a positive duty to
investigate into substantiated claims of breaches of fundamentat rights by foreign agents,
particularly in case of allegations of torture or unacknowledged detention.

156. Council of Europe member States are bound by nuinerous multilateral and bilateral
treaties in different fields, such as collective self-defence, international civil aviation and
militdry bases. The obligations arising out of these treaties do not prevent States from
complying with their human rights obligations. These treaties must be interpreted and
applied in a manner consistent with the Parties’ human rights obligations. Indeed, an
implied condition of any agreement is that, in carrying it out, the States will act in
conformity with international law, in particular human rights law.

157, The Venice Commission considers that there is room to interpret and apply the
-different applicable treaties in a manner that is compatible with the principle of respect
for fundamental rights. Council of Europe member States must do so. For example, the
Search of a state airplane which has presented itself as a civil aircraft is allowed under the

LC.hicago Convention and must be effected whenever there are reasonable grounds to

spect that the plane may be used to commit human rights breaches. The relevant inter-

state practice must be changed and adapted to this obligation, without however frustrating
the legitimate aims pursued by the treaties in question. Diplomatic measures may also
need to be taken. o '

158. To the extent that this due interpretation and application of the existing treaties in
the light of human rights obligations is not possible, Council of Europe member States
must take all the necessary measures to renegotiate and amend the treaty provisions to
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this effect. |

159. In reply to the questions put by the Legal Affairs Committee of the Parliamentary
Assembly of the Council of Europe, the Venice Comrmssmn has reached the conclusions
listed below:

As regards arrest and secret detention

a) Any form of invelvement of a Council of Europe member State or receipt of

informafion prior to an arrest within its jurisdiction by foreign agents entails

accountability under Atticles 1 and 5 of the European Convention on Human Rights (and
possibly Atticle 3 i Tespéct of the modalities of the arrest). A Staté must thus prevent the
%Wﬂ@e. If the arrest is effected by foreign authorities in the exercise of
eif jurisdiction under the terms of an applicable Status of Forces Agreement (SOFA),
the Council of Europe member State concerned may remain accountable under the
European Convention on Human Rights, as it is obliged to glve pnorzty to its jus cogens .
obligations, such as they ensue from Article 3. .

b) Active and passive co-operatmn by a Council of Europe member State in imposing and
executing secret detentions engages its responsibility under the European Convention on
Human Rights. While no such responsibilify applies if the detention is carried out by
foretgmr authorities without the territorial State actually knowing it, the latter must take
effective measures to safeguard against the risk of disappearance and must conduct a
prompt and effective investigation into a substantiated claim that a person has been taken
into unacknowledged custody.

¢) The Council of Europe member State’s responsibility is engaged also in the case where
its agents (police, security forces etc.) co-operate with the foreign authorities or do not
prevent an arrest or unacknowledged detention without government knowledge, acting
ultra vires. The Statute of the Council of Europe and the European Convention on Human
Rights require respect for the rule of law, which in turn requires accountability for all
form of exercise of public power. Regardless of how a State chooses to regulate political
control over security and intelligence agencies, in any event effective overs:ght and
control mechanisms must exist,

d) If a State is informed or has reasonable suspicions that any persons are held -
incomvriicado at foreign military bases on its territory, its responsibility under the
Burgpean Convention on Human Rights is engaged, unless it takes all measuied Which are
Withi‘rﬁﬁs’?pﬁﬁ"é?_in order for this irregular situation to end.

¢) Council of Europe member States which have ra’uﬁed the European Convent;on for the
Prevention of Torture must inform the Europe Torture
of any detention facility on their territory and must allow it to access such facilities.
Insofaras fiteiiational humanitarian law may be applicable, States must grant the
International Committee of the Red Cross permission to visit these facilities,

As repgards Inter-state transfers of nrisoners-

f) There are only four legal ways for Council of Europe member States'to transfer a
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prisoner to foreign authorities: deportatxon, extradition, transit and transfer of sentenced
persons for the purpose of their serving the sentence in another country. E&gr_gcix_,txgngnd
deportation proceedings must be defined by the applicable law, and the prisoners must be

provided appropriate legal guarantees and access to ¢ tent authorities. The
prohibition to extradite or deport to.a country where there exiﬁs a risk of torture or ill-

treatinent must be respected. . ) ,

g) Diplomatic assurances must be Ieg%.l& binding on the issuing State and must be
uneguivocal in terms; when there is substantial evidence that a country practices or
permiis forture in respect of certain categories of prisoners, Council of Europe member
“States must refuse the assurances in cases of requests for exitradition of prisoners
belonging to those categories.

h) The prohibition to transfer to a country where there exists a risk of torture or ill-
treatment also applies in respect of the transit of prisoners through the territory of Council
of Europe member States: they must therefore refuse to allow transit of prisoners in
circumstances where there is such a risk.

As regards overflight

i) If a Council of Europe member State has serious reasons to believe that an airplane
crossing its airspace carries prisoners with the intention of transferring them to countries:
where they would face ill-treatment in violation of Article 3 of the European Convention
on Human Rights, it must take all the necessary measures in order to prevent this from
taking place.

1) If the state airplane in
not duly sought prior authorisation pursuant to Article 3 ¢} of thie Chlcago Convention,
the territorial State must require landing and must search it. In addition, it must protest
through appropriate diplomatic channels.

k) If the plane has presented itself as a@md has obtained overflight permission
without however disclosing its mission, the territorial State cannot search it unless the
captain consents. However, the territorial State can refuse further overflight clearances in
favour of the flag State or impose, as a condition therefor, the duty to submif to searches;
if the overflight permission derives from a bilateral treaty or a Status of Forces
Agreement or a military base agreement, the terms of such a treaty should be questioned
if and to the extent that they do not allow for any control in order to ensure respect for
human rights.

1) In granting foreign state aircraft authorisation for overflight, Council of Europe
member States must secure respect for their human rights obligations. This means that
they may have to consider whether it is necessary to insert new clauses, including the
right to search, as a condition for diplomatic clearances in favour of State planes carrying
prisoners. 1T there are reasonable grounds to believe that, in certain categories of cases,
the human rights of certain passengers risk being violated, States must indeed make
overflight permission conditional upon respect of express human rights clauses.
Compliance with the procedures for obtaining diplomatic clearance must be strictly
monitored; requests for overflight authorisation should provide sufficient information as
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to allow effective monitoring (for example, the identity and status (voluntary or
involuntary passenger) of all persons on board and the destination of the flight as well as
the final destination of each passenger) Whenever necessary, the right to search civil
planes must be exercised.

m) With a view to discouraging repetition of abuse, any violations of civil aviation
principles in relation to irregular transport of prisoners should be denounced, and brought
to the attention of the competent authorities and eventually of the public. Council of
Europe member States could bring possible breaches of the Chicago Convention before

~ the Council of the International Civil Aviation Organisation pursuant to Article 54 of the

Chicago Convention.

| n) As regards the treaty obligations of Council of Europe member States, the Commission

considers that there is no international obligation for them to allow irregular transfers of
prisoners or to grant unconditional overflight rights, for the purposes of combating
terrorism. The Commission recalls that if the breach of a treaty obhgatlon is determined

. by the need to comply with a peremptory norm (jus cogens), it does not give rise to an

internationally wrongful act, and the prohibition of torture is a peremptory norm. In the
Commission’s opinion, therefore, States must interpret and perform their treaty
obligations, including those deriving from the NATO treaty and from military base
agreements and Status of Forces Agreements, in a manner compatible with their human
rights obligations. :

160. The Venice Commission hopes that this opinion will assist the Committee on Legal
Affairs and Human Rights of the Parliamentary Assembly of the Council of Europe in the
completion of the inquiry into these matters. The Commission also hopes that this
opinion will assist the Secretary General of the Council of Europe in his ongoing inquiry
under Article 52 of the European Convention on Human Rights. The Commission is
ready to pursue its reflection on these matters, if so requested.

1] Article 1, Protocol 7 to the ECHR (Procedural safeguards relating to expulsion of
aliens) provides:

*1. An alien lawfully resident in the territory of a State shall not be expelled therefrom
except in pursuance of a decision reached in accordance with law and shall be allowed: a
to submit reasons against his expulsion, b t0 have his case reviewed, and ¢. to be
represented for these purposes before the competent authority or a person or persons
desxgnated by that authority. '

2. An alien may be expelled before the exercise of his rights under paragraph 1.a, band ¢
of this Article, when such expulsion is necessary in the interests of public order or is
grounded on reasons of national security.” Similarly, Article 13 of the International
Covenant on Civil and Political nghts provides:

“An alien lawfully in the territory of a State Party to the present Covenant may be
expelled therefrom only in pursuance of a decision reached in accordance with law and
shall, except where compelling reasons of national security otherwise require, be atlowed
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to submit the reasons against his expulsion and to have his case reviewed by,and be
represented for the purpose before, the competent auﬁmmy Or @ Person or persons
especially designated by the competent authority.”

[21 Buropean Court of Human Rights, Klass and others v. Federal Repubhc of Gennany
judgment of 24 October 1979, § 55.

{31 ETS no. 24. The European Council Framework Decision 2002/584/JHA of 13 June
2002 on the European arrest warrant and the surrender procedures between Member
States simplifies and speeds up the procedure of extradition between EU member States,
by requiring each national judicial authority (the executing judicial authority) to
recognise, ipso facto, and with a minimum of formalitics, requests for the surrender of a
person made by the judicial authority of another Member State (the issuing judicial
authority). As of 1 July 2004, it has replaced for the EU member States the 1957
European Extradition Convention and the 1978 European Convention on the suppression
of terrorism as regards extradition; the agreement of 26 May 1989 between 12 Member -
States on simplifying the transmission of extradition requests; the 1995 Convention on
the simplified extradition procedure ; the 1996 Convention on extradition and the relevant
provisions of the Schengen agreement. ' : '

[4] Article 7 ECHR.
[5] ETS no. 90.

[6] The Explanatory report on the European Convention on Extradition underlines that
different approaches were taken by the different States as to whether the transport of a

* person on board of a ship or aircrafi of the nationality of a country other than the
requesting or requested Parties was to be considered as transit through the territory of that
country. This question was left to be settled in practice (see Explanatory Report on
Article 21, at hitp:/conventions.Council of Europe.int/treaty/en/reports/htlm/024 htm).

{7103 L, 321, 6.12.2003, p. 26.

[81 The specific human rights obligations for Council of Europe member States in respect
of extradition treaties, including this agreement, will be deait with below (see paras 137-
153)

9] In the context of the present opinion, the term “prisoner” means “anyone deprived of
their liberty by State authorities”.

[10] European Court of Hurﬁan Rights, Stocké v. Germany judgment of 12 October 1989,
Series A no. 199, opinion of the Commission, p. 24, § 167.

{11] European Court of Human Rights, Soering v. the United ngdmn judgment of 7
July 1989, p. 35, § 89

[12] European Court of Human Rights, Stocké v. Germany, 12 October 1989, Series A
no. 199, opinion of the Commission, p. 24, § 169

{13} European Convention on the Suppression of Terrorism, ETS 90
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. [14] European Conventién on the Prevention of Terrorism, ETS No. 156

[15] Buropean Convention on laundering, search, seizure and confiscation of the proceeds
from crime and on the financing of terrorism, ETS No. 198

[16] Recommendation Rec(2005)10 of the Committee of Ministers to member States on
“special investigation techniques™ in relation to serious crimes including acts of
terrorism; Recommendation REC(2005)09 of the Committee of Ministers to member
States on the protection of witnesses and collaborators of justice; Recommendation Rec
(2005)07 of the Committee of Ministers to member States on identity and travel.
documents and the fight against terrorism.

[17] See Miiller/Koilb, Article 2(2), MN. 16, in: Simuma (ed.), The Charter of the United
Nations - A Commentary, Oxford, 2 ed. 2002).

[18] Border and Transborder Armed Aciions, Nicaragua v. Hoﬁdum.s;, Jurisdiction of the
Court and Admissibility of the Application, ICJ Rep. 1988, 69, 105, para. 105.

[19] See ICT‘.K, Prosecutor v. Furundzija, Intemationai Legal Materials 38 (1999) 317, at
p. 349; further references in: Andreas Paulus, Jus Cogens in a Time of Hegemony and
Fragmentation, Nordic Joumnal of International Law 74 (2005) 297-334 (at p. 306).

[20] European Court of Human Rights, Ocalan v. Turkey judgment [GC] of 12 May
2005, . .

[21] European Court of Human Rights, Kurt v. Turkey judgment of 25 May 1988, § 124

[22] Article 1 of the Convention against Torture and Other Cruel, Inhuman or Degrading -

Treatrnent or Punishment

LZQ] European Court of Human Rights, Ireland v. UK judgment of 18 January 1978, §
167 '

[24] European Court of Human Rights, Ireland v.UK judgment, § 167.

[25] European Court of Human Rights Selmouni v. France judgment of 29 July 1999, §
101. :

[26] European Court of Human Rights, Selmouni v. France judgment, § 101.

[27] European Court of Human Rights, Tyrer v. United Kingdom judgment of 25 April
1978, § 29.

(28] European Court of Human Rights, Z v. United Kingdom judgment of 10 May 2001;
A. v. the United Kingdom judgment of 23 September 1998, § 22.

[29] European Court of Human Rights, Caloc v. France judgment of 20 July 2000.

[30] Article 2 of the UN Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment similarly States that “Each State Party shall take
effective legislative, administrative, judicial or other measures to prevent acts of torture in
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any territory. under its juﬁsdiction.” See para. 146.

" [31T8ee European Court of Human Rights, Issa v. Turkey judgment of 6 November
, §§ 71-74; International Court of Justice, Advisory Opinion on legal consequences

of the construction of a wall in the occupied Palestinian territory, 9 July 2004, §.109. See
also the views adopted by the Human Rights Committee on 29 July 1981 in the cases of
Lopez Burgos v. Uruguay and Celiberti de Casariego v. Uruguay, nos. 52/1979 and
56/1979, at §§ 12,3 and 10.3 respectively. See Inter-American Commission on Human
Rights, Coard v. US, Case 10.951, Report No. 109/99, 29 September 1999, § 37, and -

- Alejandre Cuba, Case 11.589, Report No. 86/99 29 September 1999, § 23. .

[32] Lopez Burgos, No 52/ 1979, § 12.3; Celiberti, No 56/1979, § 103.3; Persons who
have fled abroad are not prevented by Art 2 (1) from submitting an individual
communication, No 25/1978, § 7.2; No. 74/1980, § 4.1; No. 110/1981, § 6; States parties
are responsible for violations of the Covenant by foreign diplomatic representatives, No
31/1978; No 57/1979; Nr 77/1980, No 106/1981; No 108/1981; No. 125/1982

[33]1 HRC General Comment 31, § 10.

[34] See Also Article 33 (Prohibition of expulsion or return (“refoulement”)) of the 1951
UN Convention relating to the Status of Refugees. In 1990, the United Nations General
Assembly sought to énsure that human rights would receive full respect in the extradition
process when it gave approval to the UN Model Treaty on Extradition which excludes
extradition not only if there are substantial grounds for believing that the person will be
prosecuted or punished in the requesting State on account of his race, religion,
nationality, ethnic origin, political opinion, sex or status, or subjected to torture or cruel
inhuman or degrading treatment or punishment, but also “if that person has not received
or would not receive the minimum guarantees in criminal proceedings as contained in the
International Covenant on Civil and Political Rights™.

[35] European Court of Human Rights, Soering v. the United Kingdom judgment of 7
July 1989; Chahal v. United Kingdom judgment,_ of 15 November 1996, § 80.

[36] Soering judgment, § §6.
1371 Soering judgment, §§ 89-91.

[38] Ahmed Hussein Mustafa Kamil Agiza v. Sweden, Decision CAT/C/34/D/233/2003,
24 May 2005. .

[39] European Court of Human Rights, Mamatkulov and Askerev v. Turkey judgment
" [GC] of 4 February 2005. ‘

{401 European Court of Human Rights, Mamatkulov and Askerov judgment, § 76

[41] European Court of Human Rights, Cruz Varas and others v. Sweden judgment of 20
March 1991, § 75, Mamatkulov and Askerov judgment, § 69; Vilvarajah and others v.
UK judgment of 30 October 1991, § 107,

+ [42] See e.g. European Court of Human Rights, Aksoy v. Turkey judgment of 18
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" December 1996, § 62.

[43] See European Court of Human Rights, Isayeva v. Russian Federauon judgment of 24
February 2005, § 191; ICJ, Advisory Opinion on the Legal Consequences of the
Construction of a Wall in the Occupied Palestinian Territory Advisory Opinion of 9 July
2004, para. 127 (“The Court notes that the derogation so notified concerns only Article 9
of the International Covenant on Civil and Political Rights, which deals with the right to
liberty and security of person and lays down the rules appiicable in cases of arrest or
detention. The other Articles of the Covenant therefore remain applicable not on]y on

" Israeli territory, but also on the Occupied Palestinian Temto ).

. [44] Article 4(1) ICCPR has led to the formulation by the United Nations, Economic and
Social Council, U.N. Sub-Comnission on Prevention of Discrimination and Protection of
Minorities, of the so-called Siracusa Principles on the Limitation and Derogation of
Provisions in the International Covenant on Civil and Political Rights, Annex, UN Doc
E/CN.4/1984/4 (1984). In paras 39-40, under the heading “Public Emergency which
Threatens the Life of the Nation”, it is said: “39. A State party may take measures
derogating from its obligations under the Intémational Covenant on Civil and Political
Rights pursuant to Article 4 (hereinafter called ‘derogation measures') only when faced
with a situation of exceptional and actual or imminent danger which threatens the life of
~ the nation. A threat to the life of the nation is one that: (a) affects the whole of the
population and either the whole or part of the territory of the State, and (b) threatens the
physical integrity of the population, the political independence or the territorial integrity
of the State or the existence or basic functioning of instifutions indispensable to ensure
and protect the rights recognised in the Covenant. 40. Internal conflict and unrest that do
not constitute a grave and imminent threat to the life of the nation cannot justify
derogations under Article 4”.

[45}1 Guidelines of the Committee of Ministers of the Council of Europe on human rights

- and the fight against terrorism, 11 July 2002, article XV.

[46] House of Lords, Judgments - A (FC) and others (FC) (Appellants) v. Secretary of
State for the Home Department (Respondent) (2004)A and others (Appellants) (FC) and
others v. Secretary of State for the Home Department (Respondent) (Conjoined Appeals),
[2005] UKHL 71; House of Lords, Judgments - A (FC) and others (FC) (Appellants) v.
Secretary of State for the Home Department (Respondent), [2004] UKHL 56,
Bundesverfassungsgericht, Aviation Security Act, 1 BvR 357/05; Israeli Supreme Court,
Public Committee Against Torture in Israel.v. The State of Israel et al., Case HCJ
5100/94; Israeli Supreme Court, The Center for the Defense of the individual v. The
Commander of IDF Forces in the West Bank, Case HCJ 3278/02; Istaeli Supreme Court,
Marab v. The Commander of IDF Forces in the West Bank, Case HCJ 3239/02; see also
US Supreme Court, Rasul v. Bush, Case No. 03-334, 542 US 466 (2004) 321 F.3d 1134.

[47] See Prosecutor v. Tadic (1996) 105 ILR 419, 488.

[48] The Manual of the Law of Armed Conflict, UK Mmlstry of Defence, Oxford (OUP)
2004, no. 3.5.1(at p. 31).

[49] See Venice Commission’s opinion on possible need to further develop the Geneva
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"Convention, CDL-AD{2003)018, § 87.

[50] Opinion on the possible need for further development of the Geneva Conventions,
CDL-AD (2003)018, § 56.

{511 See Supreme Court of Israel, HCJ 7015/02, Ajuri v. The Commander of the IDF
Forces in the West Baok, in: Judgments of the Supreme Court of Israel — Fighting
Terrorism within the Law, :
hito://'www.mfa, gov.il/MFA/Government/Law/Legal+Issues+and+Rulings/Fighting+Terr
orism+withint+the+Law+2-Jan-2005.htm, at pp. 144-178.

[52] The Secretariat of the ICAO Council stated that “the predominant view is that all
such other aircraft [performing State services other than military, police and customs]
would in fact be considered as falling within the scope of the Convention™, In the study, it
is recalled that under the Paris Convention of 1919 all State aircraft other than military,
customs and police aircraft were treated as private aircraft and subjected to all the
provisions of the Paris Convention (see Doc. C-WP/9835 of 22/09/1993, Secretariat '
Study on “Civil/State aircraft” presented by the Secretary General at the ICAO Coungil
140" Session, § 5.2).

" [53] In Germany, for example, certain flights performing state functions, such as

transports of high government officials or humanitarian/disaster relief flights are referred
to as “civil State flights” (zivile Staatsfliige) and are regarded as civil flights in the sense
" of the ICAO Convention {but not necessarily in the sense of general public international
law), see Bericht der Bundesregierung (Offene Fassung) gemifl Anforderung des
Parlamentarischen Kontrollgremiuvms vom 25. Januar 2006 zu den Vorgéngen im
Zusammenhang mit dem Irakkrieg und der Bekiimpfung des Internationalen Terrorismus,
at hitp://www.bundesregierung.de/Anlapge965868/Bericht+der+Bundesregierungt-
+offene+Fassung.pdf., at pp. 62-67.

{541 ICAQ Secretariat Study on “Civil/State Aircraft” LC/29-WP/2-1, Pellet, Dailler,

- . Droit International Public, LGDJ, 7¢ edition, 2002, pp. 1250; Combacau (J.), Sur (8),
Droit international Public, Montchristien, 5¢ édition, 2001, p. 473; “Status of military
. aircraft in international law”, address at the Third International Law Seminar of 28
August 1999, by Professor Michael Milde, formerly the head of the legal bureau of the
International Civil Aviation Organisation, at: http:/ -
www.mindef.gov.sg/dmpg/ls/11399.doc; Diederiks-Verschoor, Introduction to air law
Kluwer, pp. 30 and following.

[55] In the case of a civil aircraft (B-737, MisrAir flight 2843 from Cairo to Tunis)
carrying, on the basis of charter by the Government, suspected terrorists out of the
country under Military Police escort and intercepted and forced to land in Italy by the US
military based in Italy, the US Government, in a letter to the International Federation of
Air Line Pilots Association, stated: “It is our view that the aircraft was operating as a state
aircraft at the time of interception. The relevant factors - including exclusive State
purpose and function of the mission, the presence of armed military personne] on board
and the secrecy under which the mission was attempted - compe! this conclusion”. This
case, quoted in ICAO document LC/29-WP/2-1, pp. 11-12, was cited by Professor Milde,
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see above, footnote 54. See also A. Cassese, Tarronsm Politics and Law, the Achille
Lauro case, Polity Press, p. 39.

[36] Diederiks-Verschoor, Introductmn to air law, Kluwer, pp. 30 § 12 . See also footnote
52.

{371 Status of ratifications of the Chicago Convention available at:
_http/iwww ICAO.inICDB/HTML/English/Representative%

20Bodies/Council/Working%20Papers%20by%

208ession/163/c.163.wp.11641.en/C.163. WP.11641.ATT.EN. HTM

[58] See M. Milde, “Status of military aircraft in international law”, address at the Third
International Law Seminar of 28 August 1999, op. cit.

[59] The United Nations Convention on Jurisdictional Immunities of States and their
Property, signed on 1 March 2004, provides in its Article 3 § 3 that “The present
Convention is without prejudice to the immunities enjoyed by a State under international
law with respect to aircraft or space objects owned or operated by the State”.

[60] See Pellet, Dailler, Droit International Public, op. cit., p. 1252 ; A. Cassese,
Terrorism, Politics and Law, op. cit., p. 39.

[61] See “Status of military aircraft in international law”, address at the Third
International Law Seminar of 28 August 1999, by Professor Michael Milde, formerly the
head of the legal burean of the International Civil Aviation Organisation, at: hitp://
www.mindef.gov.sg/dmg/1s/11399.doc.

[62] Para. a) of Article 3bis of the Chicago Convention provides that “ The contracting
States recognize that every State must refrain from resorting to the use of weapons against
civil aircraft in flight and that, in case of interception, the lives of persons on board and
the safety of aircraft must not be endangered. This provision shall not be interpreted as
modifying in any way the rights and obligations of States set forth in the Charter of the
United Nations.

[63] For Germany see Schénke/Schroder, Strafgesetzbuch, 26th ed. 2001, Vor §§ 3-7,
para. 30, and § 153 ¢ Strafprozessordnung (Law on Criminal Procedure}, according to
which the Public Prosecutor may abstain from prosecuting a crime which has been
committed by a foreigner in a foreign aircraft; this provision presupposes that fuil
Jjurisdiction over foreign aircraft in flight exists and only gives the Prosecutor a
discretionary power not to exercise this jurisdiction, see Meyer-GoBner, ‘
Strafprozessordnung, 48% ed. 2005. See also, e.g. Males (French Cour de Cassation, 29
June 1972, 27 June 1973, 73 ILR 698), Public Prosecutor v. Janos V. Austrian Supreme
Court 17 May 1972, 71 ILR 229, Air India v. Wiggens, UK House of Lords, 3 July 1980,
77 ILR 276), US v. Georgescu, 723 F. Supp. 912 (1989).

[64] Tokyo, 14 September 1963, UNTS 704.
[65] ICJ judgment on the North Sea Continental Shelf Cases (Federal Republic of

Germany v Denmark; Federal Republic of Germany v Netherlands) {1969} ICJ Reports 4
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at 26 (§ 30). .

[66] See ICAQ Secretariat Study on “Civil/State Aircraft” LC/29-WP/2-1; Council
Working paper C-WP/10588 Misuse of Civil Aviation (Request from Cuba).

{67] For example, the agreement of 26 July 1962 between Italy and the Supreme
Commander of the NATO on the specific conditions of settling and operation on the
Italian territory of the present or future international military General Quarters provides at
Article 4 that the Italian Government accepts that the moveable and immoveable property
of the General Quarters is immune from search.

[68] SOF As are normally bilateral; there exists in addition a muitilateral SOFA with
NATO members, the NATO Status of Forces Agreement (SOFA} of 19 June 1951

(Agreement between the Parties to.the North Atlantic Treaty Regarding the Status of their.

Forces, http://www.nato.int/docu/basictxt/b510619a. htm). Pursuant to Article VII of the
NATO SOFA, when only the sending State’s law is violated, the sending State has the
power to exercise sole criminal jurisdiction. When only the receiving State’s law is
violated, the receiving State has the power to exercise sole criminal jurisdiction. When a
crime violated the laws of both countries, there 1s concurrent criminal jurisdiction: the
receiving State maintains primary jurisdiction except for offences committed solely
against the property or security or member of the sending State force, or for offences
arising out of any act or omission done by the sending State service member in the
performance of official duty. In all other cases, the receiving State has the primary right to
exercise jurisdiction. In cases of concurrent jurisdiction, the receiving State may

. relinquish jurisdiction through waiver requests from the sending State.

[69] Article IIL.1
[70] Axticle IH.2

[71] This is‘usilai, for instance, in US treaty practice.-See John Woodcliffe, “The
peacetime nse of foreign military installations under modern international law”, Martinus
Nijhoff, 1992, p. 144, '

[721 There is a similar provision in the Treaty on Collective Security of the
Commonwealth of Independerit States (CIS). Two Council of Europe member States,
Russia and Armenia, are currently party to this treaty.

{73] The Commission has not been able to see the text of this agrcement:

[74] See US Departiment of Defense, Fact Sheet of 7 June 2002, International
contributions to the War against terrorism, at
http://www.defenselink.mil/news/Jun2002/d20G20607contributions.pdf.

[75] European Court of Human Rights, Stocké v. Germany judgment of 12 Qctober 1989,
Series A no. 199, opinion of the Commission, p. 24, § 167.

[76] European Court of Human Rights, Ocalan v. Turkey judgment, § 90.

[77] Internal Security Services In Europe, Report adopted by the Venice Commission at
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its 34th Plenary meetmg, 7 March 1998CDL—INF( 1 998)6066)

 [78] European Court of Human Rights, Klass and others.v. Federal Repubhc of Germany-

judgment of 6 September 1978, § 75 in connection mth § 71; Leander v. Sweden,
judgment of 26 March 1987, § 84.

[22} Em'opean Court of Human Rights, Kurt v. Turkey judgment of 25 May’ 1998,’ §124.°

[80] Inter-American Court of Human Rights, Velasquez Rodrigues caée, 29 July 1988, § -

187 and Suarez Rosero case, 12 November 1997, §§ 90-91. UN Human Rights

Committee, Polay Campos v. Peru, Communication 577/1994, 6 November. 1997, §§ 8.4,

8.6 and 8.7. See also European Court of Human nghts ()calan v. Turkey Judgment of 12
March 1993, §§ 31-232. )

[81] The Schengen Treaty, for example.

{82] European Court of Human Rights, Hascu and others v. Moldova and Russia
~ judgment of 8 July 2004, § 318.

. [83] European Court of Human Rjghts, Chahal v. United Kingdom judgment of 15
November 1996,

. f&ﬂ Arﬁcie 3 ECPT provides: “In the application of this Convention, the Committec and
- the competent national authorities of the Party concerned shall co operate with each
“other.” See also Article 8 § 2 (b) ECPT.

[85] Article 10 § 2 ECPT provides: “If the Party fails to co-operate or refuses to improve
the situation in the light of the Comrmnittee's recommendations, the Committee may
decide, after the Party has had an opportunity to make known its views, by a majority of
two thirds of its members to make a public Statement on the matter.”

(86] And is indeed required: see European Court of Human Rights, Nivette v. France
judgment of 3 July 2001, in which the European Court of Human Rights found that
extradition to a State i 1mposmg the death sentence violated Protocol 6.

{871 The Council of Europe Steering Committee on Human Rights (CDDH) has set up a
Group of Specialists with the task of “reflection on the issues raised with regard to human
rights by the use of diplomatic assurances in the context of expulsxon procedures; and
consider the appropriateness of-a legal instrument, for example a recommendation on
minimum requirements/standards of such diplomatic assurances, and, if need be, present
concrete proposals”. '

[88] See European Commitiee for the Prevention of Torture and Inhuman and Degrading
Treatment, 15% General Report on the CPT’s activities, §§39-40, at
http:/fwww.cpt.coe,int/en/ennual/rep-15.him.

{89] See European Court of Human Rights, Hascu and others v. Moldova and the Russian
Federation, judgment of 8 July 2004, § 318, Riera Blume and others v. Spain judgment of
14 October 1999 (final 14/01/2000) §§ 34-35; Gongadze v. Ukraine, judgment of 8
November 205, § 165.
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2 USA: Below the radar- Secret ﬂights to torture and 'd;sappearance
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UNITED S:T ATES OF AMERICA

Below the radar: Secret flights
to torture and ‘disappearance’

1. The US rendition prcgramrrie ,

1.1 Renditions

Amnesty International uses the texm “rendition” to describe the transfer of fndividuals -

fiom one country to another, by means that bypass all Judmal and administrative due
process. In the *war on fepror” context, the practice is mainly - although not
cxclus;vely mmﬁted by the USA, and carried out with the collaboration, complicity

or acqmescance of other governments. The most widely known manifestation of .
" rendition is the secret transfer of terrdr suspects into the custody of other states —

including Egypt, Jordav and Syria — where physical and psychokogical brutality
feature promaivently in interrogations. The rendition netwwk’s aim is to use whate.ver

means necessary to gather intelh ence. and fo ke icial
OVEIE , .

However, the rendition network also serves to transfer people into US custody, where
they may end up in Guantinaino Bay in Cuba, detention centres in Trag or
Afghanistan, or in secret facilities known as “black sites” run by the USA’s Central
Intelligence Agency (CIA). In a number of cases, individuals have been transferred in

" and out of US custody several times, Muhammad Saad Igbal Madni, for instanes, was

atrested by Indonesian intelligence dgents in January 2002, allegedly on the

instructions of the CiA, who flew him from Jakarta to Egypt, where he “disappeared” -
- and was rumoured to have died under interrogation. In fact, he had been secretly

returned to Afghanistan via Pakistan in April 2002 and held there for 11 months
before being sent to Guantapamo Bay in March 2003, It was more than a year later
that fellow detainees, who said he had been “driven mad” by his treatment, managed
1o get word of his exastence to their lawyers. -

Rendition is sometimes presented simply as an efficient means of transporting terror

suspects from oue place to another without red tape. Such benign characterizations -

coneeal the truth about a system that puts the victim beyond the protection of the law,
and sets the perpetrator above it.

Renditions involve multiple iayers of human rights violations. Most victims of
rendition were arrested and detained iliegally in the first place: some were abducted;
others were denied access to any legal process, including the ability to challenge the
ecision to transfer them because of the risk of torture. There is .elso a close lisk

between renditions and enforced disappearances. Many of those who have Been

Amnesty irtemational 8 Apri 2006 ) Al Index: AMR 81/051/2006
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'xllegally detained in one country and illegally transported to anotber bave

subsequently “disappeared”, including dozens who have “disappeared” in US custody.
Every one-of the victims of rendition interviewed by Amnesty International has

descnbed incidents of torture and other ill-treatment.

Because of the secrecy surrounding the practice of rendition, and because many of the
victims have “disappeared”, it is difficult to estimate the scope of the programme. In
many countries, families are reluctant to report their relatives as missing, for fear that
intelligence officials will turn their attention on them. Amnesty International has
spoken to several people who have given credible accounts of rendition, but are
unwilling to make their narmes or the circumstances of their arrests and transfers
known. Some cases come to light when the victim is released or given accéss to a
lawyer, although neither event i3 a common occurrence in the life of a rendition
victim, %Wmmﬂlapm& to be in the hundreds: Egypt’s Prime
Minister noted in 2005 that the USA had transferred some 60-70 detainees to Egypt
alone, and a former CIA agent with axpersm;ce in the region believes that hundreds of
detainees have been sent by the USA to pnsons in the Middle East. The USA has
acknowledged the capture of about 30 *high value™ detainees whose whereabouts
w and the CIA 13 reportedly investigating some three dozen additional

cases OF “eitoneous rendiffon”, m which people were defained based on flawed -

evidence or canﬁxsaon over names.!

However, this is 2 minimum estimate,’ Rendiﬁbn, like “disappearance”, is designed to. :

evade pubhc and judicial scrunny, to hide the identity of the perpetrators and the fate
of the victims.

1.2 *Diplomatic assurances’

“They promptly tore his fingernails out and he started telling things,”
Vincent Cannistraxo, former Director of the CIA’s Counterferrorism Center,
describing what happened to a detainee who was rendered to Egypt

Those who have been rendered to other countries for interrogation have said they
were beaten with hands- or sticks, made to stand for days on end, hung up for falaga
(beatings on the sole of the foot) or deprived of food or sleep. In some cases, the
conditions of detention, including. prolongad 1solanon, bave themselves amounted to

crue] treatment. Yet no one ¢ ,,much_lass—stop,.xt, becavse the

condition and whereabouts of most rendmon vwhms remain concea}ed.

There is little doubt that ﬁansfers are intended to facilitate such abusive interrogation.
The former director of the CIA’s Counterterrorism Center, Vincent Canmisiraro, fold
Newsday newspaper in February 2003 that a senior al-Qa’ida detainee had been sent
from Cuantdnamo Bay to Egypt because he was refusing to cooperete with his

1 Dana Priest, "Wrongful Imprisonment Anatomny of » 1A Mistake™, Washingion Poet, 4 December 2008,
2 Falaga involves besting the bare soles of the feet, ofien when the victim §s suspended upside-down. It causes Intense pain dus
to the numerous n&yve endings in the foor, ond often causes lasting damage to the foot's gmall bones and vendons,
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interrogators. In Egypt, Vincent Canmstam said, “they promptly tore his fingemnails
out and he started telling things.”™ Robert Baer, a former CIA officlal in the Middle _
East, told the British Broadcasting Corporation (BBC): “As 1 understand it, there’s a
Jot of franchising stuff out, Sytia is a country, Hke Iraq, where they torture people.
They use electrodes, water torture. They take torture to the point of death, like the
Egyptians. The way you gét around mvolmng Ameticans in torture is to get someone

glge fo do 1t."“

Secfetary © ondolecza Rice insisted that: “the United States has not
transported anyone, and will not transport auyone, to 2 country when we believe he
will be ‘tortured. Whete appropnate, the Umted States secks assurances that

transferred persons will not be torfured.” . :

Even if one were fo. accept the ‘premise that rendition is not intended to facilitate

interrogation, under torture, reliance on such “diplomatic assurances” would, rot

satisfy the sbsolute obligation not 75 1 fransfer any person 1o A coumry where they risk

torture or other ill-freafment (the principle of non-refoulement). Indeed, the premise

on which such assurances are based is inherently self-contradictory. If the risk of . : 4
torture or ili-ireatment in custody is 50 preat that the USA must ask for assurances that ;
the receiving state is not going to cairy out such a critne, than the risk is obviously too
great to permit the trapsfer, Most states asked to provide snch assurances have already
signed binding legal conventions prohibiting tortwe snd ill-treatment, and have

ignored them. Moreovez, the use of diplomatic assurances creates a simation in which
nisither stzfe has an interest in monitoring the agreernent effectively, as any breach of
the agreement would implicate both the sending and recelving states in intemationally
prohibited acts of torture or Il-treatment.

1.3 Establishment of the US rendition programme

Before 11 September 2001, rendition was largely thought of as a means of retuming
suspected terrorists to the USA for trial. President Bill Clinton’s Presidential Decision
Directive 39 of June 1995 states: “When terrorists wanted for violation of U8, Taw
are &% Tatge overseas, their retutn for prosecution shall be amm
priority... If we do not receive adequate cooperation from a state that harbors a
terrorist whose extradition we are seeking, we shall take appropriate measures to
induce cooperation. ‘Return of suspects by force may be effected without the
cooperation of the host government, consistent with the procedures outlined in
[National Secunty Directive 77), which shall remain in'effect,”® National Secunty

3 Tom Brone, “As Agarossive !nmgaﬁon". Nowsday, 4 Morch 2003.

4 “Stars, Stcipes tnd Human Rights™, interview broadesst on British Brnadcaiﬁng Cerporation (BEC) Radie Thrae, January
2006, , ‘ , '

5 Jecretary Condoleeza Rice, “Remarks Upon Hey Departure for Burope”, as-aired a1 Andrews Alr Force Basa, 5 December

2005, See bitpriiwww. stits, gov/gesrelary/tn/2005/57602. hur. ‘

6 Natienal Seourity Direotive 77 was {fsucd by President George Bush in January 1992, and its contents reqain clussifigd, |

htpiiwrwe fas orgfinp/ofdocs/pdd 39 b,
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Dxrectzve 77 was issued by President George W. Bush in January 1992, and its
contents remain classified. ,

Speakmg before the Senate Judlcxary Comuuttee in September 1998, FBI Director

" Louis J. Freeh noted: “During the past decade, the United States has successfully

retumed 13 suspected International terrorists to stand trial in the United States for acts

or plamwd acts of terrorist against U.S. citizens... Based on its policy of treating :
terrorists as criminals and applying the rle of law against them, the United States is :
one of the most visible and effective forocs in identifying, Iocaung, and apprehendmg :
terrorists on American soil and overseas

At the same mne, however, other US agencies were making provision to render

terrorist suspects 1o third countries, where the goal was not trial, but to keep them in ,
custody, out of circulation, and without access to US courts. Michae! Scheuer, former T
chief of the CIA’s bin Laden unit, said that the CIA had ongmally proposed a :

programme to bring suspects back to the USA and hold ihém as prisoners of war.
Wﬁﬁm administration approval, in £995, the rendition progragime to
Egypt was proposed and accepted. 1he goal was fo “get the guys off the streets”, said-
M%E’el‘géﬁem“'—r:?nd to seize doﬁments, computers and any other information that
could be exploited for intelligence.’ He also noted, however, that it was still White
House officials who called the shots: they “told the CIA what to do, and decided how
it should pursue, capture and detain terrorists.., Having failed to find a legal means to

keep all the detamees in Awmerican custody, they preferred to let other countries do

our dirty work™.? BS

Publicly, however, it conﬁnued to be suvgcsted that rendition was a means of
ensuring that terrorist [suspects stood trial. T 2000, in & statement before the US

Senate Sclact Co:nmxtwe on Intelligence, CIA Director George Tenet said: “Since
July 1998, working foreign governments worldwide, we have hclped to render
more than two dozen ferrorists to justice. More than half were associates of Usama
Bin Ladin’s Al-Qa'ida organization. These renditions have shattered terrorist cells

and networks, thwarted

terrorist plans, and in some cases even prcvented attacks from

ocourting ™™ The meaning of the phrase “render... to justice” is not entirely clear,

Amnesty International

has asked the CIA for details of who was rendered and to

where, and the dates of hhelr trials, but has received no response.

In 2004, Gcofge Tepet
Counterterrorism Cente
many successes, inclu

testified to the US Congress’ 9/11 Commission that the CIA’s
r, which added a Renditions Branch in 1097, “has yacked up
ding the rendition of many dozens of terrorists prior to

7 1998 Conmssio;u! Hearings on Intlligence and Security, sutement for the teennd from, FBI Director Louds f Freeh, 3

September 1998,

§ Neil Mackuy, “Thess twd ren arg experty on rendition™ Sunday Ferald (Scotfand), 16 October 2005,
5 Michael Scheter, A fine readitiog”, New York Times, 11 March 2005,
10 seehtipdivww.adel povicin/public affir/spesches2004/mnet_testimany, 04142004 Jiml.
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.September 11, 20017 In later remarks, he clarified that there WM

_ renditions to forej untries; no trials were menuoned

11 Written Stutement for the Record of the Divector of Central Intelfigence Before the Nutional Commission on Tetrorist Attscks
Upon the United States, 24 March 2004, .
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1.4 Rendition praciice since September 2001

“All T want to say is that there was ‘before’ 9/11 and ‘after’ 911, After 9/11 the

- gloves come off... ‘No Limits’ aggressivé, relentle.s's. worldwide pursuit of any
" terrorist who threatens us is the only way to g...

Cofer Black, D:rector of the CI4's Counterterrorism Centre from 1999 until May o

2002, in a staternent before the 9/11 Commission: C

Since 11 September the focus of repdition practice has shifted empbggcg;ly, tbe, ann
now 15 1o ensure that suspects are not brought to stand trial, but are handed over to '
foreign governments for mtenogmon ~ @ process known in the USA as
extra__@d_g;ny rendition” — or are kept in US custody on foreign sites. What wes once -
an inter-agency operation was apparently turned largely over to the CIA under a still- : r
classified directive signed by President Bush. in September 2001.7 The minority and i
- majority leaders of both chambers of Congress were apparently notified of the CIA’s .
new powers, but were not consulted on or even’ shown the duecﬁve.

B5
The directive is said to give the CIA the power to capiure and hold terrorist suspests,
Prior io s siging, the CIA could capture suspects, bt kad no authority to keep them.
in custody. This had been part of the reason for establishing the rendition programme

in the first place; it enabled the CIA — and other US intefligence agencies — to capture -
suspects and ship them off to chent states without having to produce the evidence that. -
would justify detention or trial.”® Roger Cressey, who was deputy counter-terrorisoa

- director at the White House in 2001, told UPL “We are going 10 make mistakes, We -
are even going to Xill the wrong people sometimes. That’s the inherent risk of an
aggressive counter-terrorism program.” ;

As the practice of rendiﬁon has shown, mistakes are indeed made and lives are ruined.
Some in the US govemment have tried to justify rendition and “black sites” by saying
they are a necessary means of capturing and holding the “worst of the worst”, and that
“renditions save lives”, yet there is no legal or judicial mechanism to ensure that this
is the case. The methodology is to grab first, sometimes on flitasy or nop-existent
evidence, and to ask questions later.

Without a transparent process, based on the international standards and cusfomaxy
rules that bind all states, the programme of rendition and secret detention is eroding
the human security and xule of law it claims to protect. For all practical purposes, the

12 Douplas Jeb! and David Jobaswen, “Rule Change Lets CIA Fresiy Sead Suspccts Abroad to Jails”, New Yerk Z't}r;cs. § March
. 2005, , '

.+ 13 Thers are 15 federal arganizations in the US “inteliigence community™ National Secarity Agency/Cantrl Secwity Servics
QISA/CSSY; Contal Intellipencs Agancy (CIA) National Geospatisl-lIntellipence Agency (NGAY; Pedersl Bureay of
Tovestipation (FBI), Defonse Imelligenes Agensy (DAY, Nationsl Reconssissance Offics (NRO); Deptrtment of Energy (Do
Army Intelligence; Air Force Intelligenee (ALA) Navy Inelligence (ONI), Marine Corps Inelligence: Departmtnt of Tressury
(OIS); Deparisncnt of State (INR); Consr Guard ond the Deparcment of Homelaad Sevurity (DHS),

14 Shaun Waterman, "CIA. too eantions’ in kilfing verrorists”, UPY, 28 Febroary 2605,
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USA has created a Iaw~ﬁ'¢e zone, in which the human rights of e:ertafn individuals

have simply been erased.

1.5 Pakistan

Hassan bin Attash was only 17 years old when he was detained in a house raid in

- Pakistan in September 2002, He was sent fixst to the “Dark Prison™ in Afghadistan for
about a week, then rendered again, this time to Jordan, where be said he was severely
tortured while being mtexrogatcd about the activities of his brother, Walid bin Attash,
who has “disappeared” and is presumed to be held in a seczet US detention centre,
Anpouncing Walid bin Attash’s capture in 2003, President George W. Bush called
him a “killer”, adding “he is one less person that people who love freedom have to
worry about”. After 16 months iu Jordan, Hassan bin Attash, 8 Yemeni national, was
rendered back to US custody in Afghamstan, then resurfaced at Guantinamo Bay in
May 2004, ‘

Although cases of rendition from Wcste"m countties have received substantial

attention in the media and from human rights organizations, it remains the case that
most of the known victims of rendition or secret detention were initially detained in
where the government matofains a ¢I65e working Télationship with the: UsA
on intelligence matters, Some of them are known to be in Guantidnamo Bay'’; others
in “black sites’™; some were rendered by the USA to Middle Eastern countries where
tﬁey are be-iieved to have been tortured. Transfers to US and other custody bave béen
carried out -In conifavention of Pakistani national extradition law as well ‘as the
international prohibition of refoulement. ‘ :

¢

The Pakistani government has publicly stated that some 700 terrorist suspects have
been arrested, many of whom have been handed over to US Eusicdy. Many of these
tletamees have “disappeared”, including men, women and children; journalists
reportmu} on the “war on tesror™; and doctors alleged to have treated “terrorists”,

Given the degree of secrecy surmundmg sec‘tmty operations, and the overlep between

US and Pakistani intelligence interests, it is difficult to find out which detainees have
been turned over to the USA and which have been kept in Pakistani custody.

Those who have been furned over to the UUSA include many of the “high value”

. ABC mews as having been held in secret detention in Poland, nine had fisst been
arrested by Pakistani forces; at least 19 of the 28 “disappeated” named by the Center

detainees currently being held in CIA “black sites”, Of the 12 detainecs identified by ]

18 M‘Zf.'; than 85 per aeat of the Guantingmo detainess, for instance, wire arrested ot in Afghanistan by US toops, but by te
‘Northers Alliance and Pakistani forces; rewards of up to USSS,000 were peid for every “terrociat” turned over to the USA. One
Izsfler dipibuted fn Pokistay by US forees resd: "Get wealth #nd power beyond your dreams, Help the Anti-Tallbab Forces rid
Afghenigan of phoderers and torrorists, You cap receive mifions of dollars for helping the Anti-Taliban Borce cnteh Al-Qoidy
and Talibsg swerderers.” Seg Mark Denbesux & ol, Report on Guantensme Dotainees: & Profile of §17 Detainces theangh
.Anslysis of Department of Defense Datz, Scton Hall Upiversity School of Lawe, Februsry 2006.
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' for Human Rights and Global Jusuce at the New York University School of Law had
likewise been detained in Pakistan,’

The most recent such detention gppears to be that of Mustafa Setmariara Nasar, also
known as Abu Musab al~Suri, who was reporiedly amrested in Quetta by Pakistani

- counter-terrorism police in early November 2005, The subject of a US$5 million '

reward on the FBI's “Rewards for Justice” list, Mustafa Nasar’s capture was
described by US intelligence officials as an “intelligence bonanza”, adding that “he is
all pen, 1o action, but the man has amazing access to a lot of other key players.”” The
USA has not officially confirmed his arrest, and his current whercabouts remain
unknown, but bis photograph apd details have been remaoved from the “Rewards for
Justice” wanted_ list. Mustafa Nasa’s wife FElena blames his continued
#Fisappearance” on “non-Pakastam” agents, '

Mustafa Nasar was one of 35 people listed in a 695-page indictment banded down in
September 2003 by Spanish Judge Baltasar Garzon. The indictment called for the
arrest of 34 other men, including Osama Bin Laden, on charges including membership
of a terrorist group and planning terrorist acts. In the indictment, Judge Garzon
alleged that Mustafa Nasar trained volunteers from Spain, Italy and France, then sent
them home as “sleepers” awaiting orders. The judge alSo alleged that he worked -
closely with the leader of the Spanish cell, Imad Yarkus, a Syrian-born Spaoiard who
wes tried and sentenced to a 25-year prison term in Spain in 2005, Judge Garzon
issued an international arrest warrant for Mustafa Nasar in 2003, but the Spanish
authorities have not been given any indication of his current whereabouts.
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16 List fom: Brisn Ross and Richard Bsposite, Sowrces Tell ABC News Top Al Qaede Fm}{é»’d in Sucret CL4 Prizony, §
December 2005, checked aguinst FATE AND WHEREABOUTS UNENOWN: DETAINEES IN THE “WAR ON TERRDR", The
Center for Human Rights snd Global Justice (CHRGY) at NYAT Sshool of Law, Docomber 2008,

17 Robert Wmdrem, “tIS buxst for *pen jihadis? ends”, NEQ News, 3 November 2005,

18 Combating torfures 4 manual for action, Amnesty Interntional, 2003, See also Human Rights Pirst, Behind the Wire: An
Update 1 Ending Secret Detenvions , March 20035, p30.
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1.7 Secret detentions and secret transfers; the case of
Muhammad Bashmilah, Salah Qaru and Muhammad al-Assad

“Every day here is another day stolenfrom my li ife.” :
Muhammad Bashmilah, who “disappeared” in US custody for 21 months and was ‘ ;
then arbitrarily detained in Yemen o

Secret detention is the corollary of a secret rendition programme. Without renditions,

the US-run “Black sites” could not exist. The USA hias ackuowledged that it 1s holding B5

4 framber of “high valve” detainees — those who sxe thought to bé leading terronst . o
suspects or to have intelligence information too sensitive to be entrusted to client

states. Rendition provides the means to traosport them to the ClA-run system of

19 Munan Riphts Committze, Genord) Comment 20, Artiele 7, pars, 1), Accurate and dewsiled registers of detsinens are regnired

under intenatioual low and standasds, including the UN Smadard Minimur Rules for the Treatment of Prisoners and the UN
Body of Prinoiples fbr the Protection of All Fersons under Any Form of Deteption or Imprisonmest.
20 UN Doc, B/CN.4/2002/76, 27 Decersher 2001, Annex 1.

- 21 Thy Convention has hot bees sdopled] althotgh text was Snalized in Saptember 2005 BICNA/2008/ WGP I/REV 4, 23
Septerber 2008,
22 Concludisg observations of the Committes spainst Torture: dﬂazemﬂm UN Doc. A/56/44, § December 2000, para. 73(e).
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covert prisons that has reportedly operated at various times in at least eight countries,
According fo reports, these facilities tend to be used in rotation, with detainees
transferred from site to site together, rather than being scattered bu different locations.
Although the existence of secret CIA. detention facilities has been acknowledged since

13

early 2002, the term “black sites” was first reported by the Washington Post in -

November 2005.

The only public testimony from those whoe have held in “black sites” comes from
thrée Temeni men Who “disappeared” in US custody end were then held in secret
detention for. more than 18 months, before being retumed to Yemen in May 2005,
Muhammad Faraj Bashmilzh and Salsh Nasir Salim *Ali Qaru®, had been amested in
Jordan before being transferred to- US custody in October 2003. The third man,
Muhammad Abdullah Salah al-Assad, was mrested in Taneania, also in 2003, and
turned over to US custody a few hours later. Amnesty Intetniational first reported on

their cages in 2005, and retaned to Yemen to follow up in February and March 2006; -

Muhammad al-Assad was released on 14 Masteh. Muhammad Bashmilah and Salah
Qaru were conditionally released from the political security prison in Aden at around
midnight on 27/28 March.

DWQM%W were kept in at least four different secret.
facilifies, likely to have beer e different counfriss, judging by the Jength
of their other information they have been able to provide.
Although not conclusive, the evidence suggests that they were held at various times in

Dijibouti, Afghanistan and Eastern Europe.

Muhammad Bashmilah and Salah Qara were -apparently taken from Jordan to
Afghanistan in Qctober 2003; other prisoners there managed to get word te them that
they were in Afghanistan. The two men bave separately described a tranisfer flight of
about four hours from Jordan, which is consistent with a flight to Afghanistan,

It is not clear where in Afghanistan they w t-daes not appear to be the
same Afghan-run prison in Kabul in which Kh = i was detained at roughly

the same time. Khaled el-Masti, a German €itizen, had been arrested in Macedonia in
December 2003 and renderad to Afghanistan, where he spent some four months in a
prison he said was i by Afghans but conirolled by US officials. In May 2004,

. apparently realizing that they had the wrong man, the USA flew him to Albania and

dropped him off on a mountain road 1o make his own way back to Germany. Khaled
el-Masri has drawn 2 detafled floor map of his Afghan prison; the inap was
immediately recognizable to Walid al-Qadasi, a Yemeni national who bad been
detained in Kabul in 2002.%* Muhammad Bashmilah and Salsh Qaru, however, did not

~ recognize the drawing and insisted that thére were no Afghan guards or staffat their

23 In previous Amnesty Intepational documents, he bas been referred to ws Salah “AM, or oy Saleh Nasser Satim *All,

24 Ammesty pterastional showed him the mop fs March 2006, days after he was finaliy released ind renzmed 10 his homs in
Yemen. Witid a1 Qadast bad been transfarred to Guantinamo Bay from Afghanistsn fn 2002, and spent neary two years there
befors being setumed 1o Yemen in April 2004, He was arbitzurily detained in Yemen for abmoest two years, before being released
on 3 March. He has never been charged with sny offence, nor given any explansdon for the more than far years he hag spest in
dewntion. . .
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prison. Both men believe that all of their ‘guards and interrogators were from the USA,
although the translators included pative Arabic speakers with Lebanese and Moroccan

accents,

} The men told Amnesty International that they were held with a group of “important,
: high ranking” prisoners, who were watched over very closely, One such detainee
menaged to tell them that he had not beeu held permanently in any one location, but

bad been transported with the group ﬁ'om place to place, '

The secumy measures practiced in the facility were far stricter ad more methudzcal
than those deseribed by other detainces who have been held in  Afghanistan,
Muhammad Bashmilah and Salah Qaru describe a regime’'in which each detdinee was
constantly and individually monitored. The men were held in complete isolation, in
¢ells measuring about 2m x 3m. There was one camera above the door and another on

- the wall on the other side of the cell. The inmates were permanently shackled to aring -
fixed ia the floor; the chain was not quite long enough to allow them to reach the door.

I a guard needed to enter their room to take them to shower or for interrogation, for

instance, they followed a set routine. When the guard opened the door, the inmate had

to face the wall with his back to the door and his hands on the wall, The guard would

hood themn and handeuff them behind their backs before removing the shackles, The

hood had 2 kind of noose that could be tightened atound the neck if the detainee did .

not move fast enough or in the right direction. Thagu?a%ds were always covered, and .

wore masks and gloves, but the men said that none of them were Arabs or Afghans. "
‘When asked bow they knew 1h3%, they replied that the guards “had a different kind of

physique®,

) _ They were allowed outside for 20 minutes once a week; when they were brought into
a courtyard with very high walls and made to sit in a chair facing the wall. Once
seated, their hood was removed. They were not allowed to look to the left or the right, .
and a guard stood behind them to “cnforce the rules™. l

. Muhammmad al-Assad was arrested in Dar es Salaam, Tanzania, on 26 December 2003
and flown out sometitme before dawn the next day. Sources in Tanzania have said that
he was flown fo Djibouti on a small US plane. According to press reports, about 800

3 personmel, part of a counter-terrorism task force, had been located in Dijibouti in
late 2002 and the site was known to be a base for the CIA’s unmanned predator
lanes,” Speaking before the US Senate Armed Services Committes in March 2005,
Geperal John Abizaid noted: “Djibouti has given extraordinary support for US

military basing, training, and counter-terrorism opetations™*

Muhammacl al-Assad says that be was questioped there by US officials, one man and
one wornan, whe told him they were fiom the USA’s Federal Bureau of Investigation
(FBI); a picture of the President of Djibouti hung on the wall of the mtem)gaﬁou

25 San Francisco Chronicle, 12 .!anuzuy 2003,
26 Stsremeny of Geners) Jobn P, Abimid, United Statet Army Comuninder, United Stader Central Cornmand, befbre :}w Seqate
Armed Swrvites Committes sn tho 2005 posuire of the United States Cepten] Comumnnd, 1 Mareh 2005,
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. room. Muhammad ai-Assad spe:it about two weeks there hefore being processed for

another transfer. This time ke thioks he was in a larger plane as he entered it without
having his head pushed down or bending. He believes he was strapped down to a
bench and that the plane had a row of benches along the side. He knows the flight was
long and that it touched dewn once before flying on to a place that was “cold and
muddy”. At this location, he was held in two different detention centres, about 20-40
wminutes apart by car, over unpaved roads. The first room was large and dirty, with a
rug and a high parrow window; the second was smaller and darkes, and the walls were
covered i graffiti. The bread he was given there, he said, was from Pakistan or
Afghapistan. Muhammad al-Assad is diabetic and says that he was not given proper
medication during this period, 50 was often dizzy or ill. It is not certain that he was
held with Mubammed Bashmilah and Salah Qaru, although all three nien were
transferred to the same final secret destination at about the same time. '

At the end of April 2004, probably around the 24™, the men were brought, one at a

time, to be prepared for transfer. Théy were siripped naked before being given -

absorbent plastic underpants, a pair of knee length cotton trousers to wear over them,
a cotton shirt, and a pair of blue overalls. They were handeouffed and their hands were
strapped to a belt around the waist, their Jegs were shackled together and to the belt.
Foam earplugs were inserted in their ears. They were blindfolded and had their

mouths covered with a surgical facemask, presumably to prevent them from talking.
. They were then hooded, and tape or a bandage was wrapped around the hood to
. prevent movement. Finally, a pair of heavy, sound-deadening headphones were

placed over the hood. A similar process was described by Swedish police officers who

witnessed a US-led renditions team preparing two men for transfer in December 20013
the repditions feamn told them that the procedures had become policy for transporting
errorist suspects. “post H/117, : A

“You lose most of your senses”, sald Muhamrmad Bashmilah, “but you can still feel a
bit, and on this flight I felt the presence of & nunber of other bodies swaying back and
forth.” The preparations are done very quickly and professionally, he added, by a
team of black masked “ninjas™ who carried out the whole operation in about 20
minutes, After be was prepared, he was taken to a waiting room for a couple of hours,
so he believes there must have been a number of others undergoing the same

freatroent.

Muhammad Bashmilah and Salah Qaru said that this flight lasted three to four hours,
Mubammad al-Assad thought the Bight was longer, Whether or not they were on the
samae plane for the first leg of their journey, all three describe landing and waiting for
‘an hour or so before being thrown roughly into a helicopter with a number of other
prisoners. All three noted separately that they felt that there were a number of
prisoners being transported at the same time, pethaps a dozen or more. All thres agree
that the helicopter flew for about two and a balf or three hours, and that once it had
landed they were taken to the new detention centre by car.

The size and location of the final secret facility, where they spent 13 months, remains
mconfimed. Two of the men told Amxesty International in October 2005 that they
believed this detention centre was in Europe. Other information they have since
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provided, some of it confirmed or augmanted by media reports, mdmates a strong

nossibility that the men were indeed held in an Eastern European “black site’

As Amnesty International has reported, the facxhty was new or refurbished, and
carefully designed and operated to ensire maximum secunty and secrecy, as well ag

- disorientation, dependence and stress for the detainees*” Well-staffed and resourced, .

and highly organized, the system in operation there could not have been maintained
solely for the purpose of interrogating }owvlcvel suspects like Muhammad Bashmilah,
Salah Qarz and Muhammad al-Assad®® One of the men calculated that at least 20
people were being taken to the shower room in his section each week, although he
does not know whether the facility contained more than one section,

The wm%%wm had access to the medical
records that had been kept on the men o detention, At each transfer, the
men said, they were stripped and photographed, front and back, and any wounds or
marks on their bodies were noted on a medical record, which followed them firom

place to place. Saleh Qaru explained that the doctor used a template drawing, and that
-he has two scars that the doctors always recorded. The scales used at their checkups,

he noted., measured weight only in pounds, the unit used in the USA?*

According to one of the men, “all of the guards and officials were Americans. Ope
doctor we saw was an American and one spoke English with a Buropean accent. Of
the translators, some were pative Arabic speakers, and some spoke Arabic with an
American accent.” The director of the prison was one of the few people they ever saw
unmasked, When he arrived in late 2004, he told Mubammad- al-Assad that he had
been sent from Washington DC in order to decide who'they should keep and who they
should send home. “You are at the top of the list to be remmed,” he told Muhammad

al-Assad,

~ Although the men were never allowed outside. or even 1o look through a window,
they were given prayer schédunles throughout the year. The schedules werxe not made

up by thrpiison officials, but were downloaded from an lotemet site
(islamiefinder.org) which the men could see at the bottom of the pnntouts On these
schedules, they said that the time of sundown prayer over the course of the year
changed by over three hours, from about 4.30pm to about 8. 45pm (including an

additional hour for daylight saving Tfime). Such a degree of variation indicates a.

location north of the 41st parallel, well above the Middle East, and very likely to be
within one of the member states of the Council of Europe (CoE). Countries that would
£ the Hime range include Turkey, Azerbayan, Georgia, Romania, Bulgeria, Albania
and Macedonia. They were also. in 2 location that observed daylight saving time,

27 United States of Americas¥emon: Seeret Datention by CL4 "Black Sites*, Arnesty Invernational, Noveraber 2005, AJ Index:
AMR SV/177/2005.

28 The fact that the men were reisssed, that ne tercorism-refated charpes bave ever been bronghs agrinst themy, spd that the
Yemeni government has openly said that no such evidenos exists Ml suppest that they were among the “erroncona renditions™
repertedly being investigared by the ClA. .

23 Bven countries thet 5ti)f use Imperiel meagures, Jike the UK or Anstralis, genevally measure wéight In stone, rither than
pounds,
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which is observed in all CoE member states, but not, for instance, in Afghamstan,
Jordan or Pakistan,

Moreover, the men said that there was significant vatiation in the tempémtxxre. In
particular, they noted the extreme cold during the winter. By Decetnber 2004, they
said, it was so cold that they had ¥o pray wearing their blankets. ‘Even though they

. were issued new sets of extra warm blankets, they say the mmpetamres were colder |
~ than any they had ever known.

The detention centre had an on-site inventory of some 600 books, 2gain suggesting

that many more thin three detaiees were held there, Most of the books listed were in

Atabic, but there were also titles in English, Farsi, Pashto, Russian and Indonesian.
The men sald that the Arabic books usually hed a white and gold sticker, mth Arabic

and English writing, naming a bookshop in DC and another 0
The detainees were given the book list one moming a week, and ticked off their

choices; the book or books were delxvered with their evening meal

The men said that much of the food they were served saeumd *Buropean™, once

including pizza which they had nevef gaten before. Their description of e meals also-

echoes the account growded in an ABC news report on a “black site™ facility allegedly
located i Poland,” For breakfast, they were served two slices of bread with two

triangles of cheese with the wrappess alteady removed, and yophurt 104 cip, Lunch

was usualy rice with tnned salty meat, sometimes fish or chicken, and olives ot

. tomatoes. Dinner was more of the same, sometimes with some salad. For a short time
i late 2004, they said, there was a dish of “normal” food, a spicy hot chicken with’
_onions, but that stopped after Ramadan,

On Fridays they got two fingers of a “Kit Kat” ¢chocolate bar, again with the wrappers
removed {(although the name was on the bar itself); ABC news reported that Kit Kats
were a faVOunte of Abu Zubaydah, a “bigh value™ detainee allegedly held in Poland
in 2005, 3 Labels were usually removed from their clothes and their bottles of water,
They had sorfie blankets and +-5hirts made In Mexice, while their Watex cups, aithoug,h
mademChm had the pame and te hona mbe ofaU rOmpany.cmbossed on

the bottom.

The detention faéﬂ.ity was gbout 10-15 minutes by car via a bumpy, possibly unpaved,

road from the airstrip. ‘When they got out of the car, they said, they walked up a flight

of steps o get into the building, then once inside the building they walked down a

ramp or slope of some kind, Their cells were new or refirhished — the walls were
freshly painted and bare of any graffiti or identifying marks. The Toilet facilities were

modem ~ the m ed that the toilets were Western-style and faced ii the direction
of Medca (which they had been given for prayers), which they thought meant they

were unlikely to be in a Muslim country. There was artificial light in the cells, Which

30 Amnexty Intemnational hax confimned the existonce of both boaoksheps, ]
3] Brien Ross and Richard Esposito, Sevtees Toll ABC News Top Al Qaedx Figures Yeld in Secret CIA Prisons, 5 December

2005,
32 ibid,
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was usually on 24 hours a day. On the few occasions whén the electricity failed, the
men said, the cells were absolutely pitch black, leading them to believe that they may
have been inthe basement of the building. “We don’t have daylight here,” one of the
interrogators told them, “we have capsules”. The men assumed that these capsules,
‘which they were gwen evcry morning, contained wtamin CorD.

" Although they were brout,ht by heixcopter, the facility was located within a 10-minute

drive of an airbase or airstrip that is probably not a commercial airport, ag it only

" receives light traffic. From their cells, Muhammad al-Assad said, they could hear

planes taking o d landing, “Sometimes there were two or three a day,” added
d Bashmilah, “but some days there were noue. A week wouldn’t go by
without planes and the most movement was on Wednesdays,”

The information that the men provided abovt the duration of their flights provides
general indications of where they might have been. However, without knowing the
size, speed and route of the aircraft, as well as the exact duration of the flights, the
locations cannot be pinpointed. .

The flight that returned the men to Yemen in May 2005 was separately described by
all three as a2 non-stop jowmey of approximately seven hours. The plane seems to have

been a stuall jet, The men agree that there were about six steps from the ground to the -

door of the plane, and they think there were probably two seats on the aisle, at leaston
one side, They believe that they left in the early afternoon and arrived at about 10pm.
An airport official said they might have amived in Yemen in a military plane,
although the Yemeni%__’_wnmmighus far refused to commment. Given that cruise
speeds for likely atroraft vary from about 250 to more than 500 knots, the final flight
could have been between 1,400-2,800 nautical miles (around 2,600-5,200

kiloretres),

The triangulation between this flight and the shorter jowneys the men had apperently
made from Afghapistan to their final secret destination nule out locations in Western
Europe and the Middle East. If the flight times given by the men are accixate, the
initial flight from Afghanistan could have reached Azetbaijan, Armeoia, Turkey or
Georgia or coastal Bulgaria or Romania; an additlonal helicopter flight of 150-130
sinutes from. such locations would have been unlikely to -have gone more than 500
nautical miles (around 925km). Aviation esperts note that it is not common for
helicopter flights to cross international borders, although technically possible.
Assuming that the flight from Afghanistan had reached Turkey, eastern Bulgaria or
Romama, possible sites for the final detention centre could have included Turkey,
Bulgaria, Romania, Albania, Bosnia-Herzegovina and the Slovak Republic.

Senior Yemeni officials fold Amnesty International that they had first heard of the
men on 4 May 2005, when the US Embassy in Yemen informed them that the thiee
would be flown to Sana’a and transferred to Yemeni custody the following day. The

33 A Beech B300 boy & maximum cniite speed of 311 Imots, while certain modeks of the Gulfdtrenm V can eraise a1 oy te 585
knots. There tre sbso turboprop plancy with the capacity 10 fly atven hours now-stop; the CASA CN 235, for instance, as 3

| truizing spéed of sbout 246 knots, The men said they did not hear prepoliers, or tense the :hyth, bitt exnnot be certain br.cauaa

) ohha mendphonts wed esr plups.

Ammasty Intemofional § April 2008 Al Index: AMR 51/051/2008

UNCLASSIFIED

BS

L0260



4. APR. 2006 18:28 AMERICMAﬂ AMBASSY UN@‘EWS’SIFIED 4 wor e

. USA: Below the radar - Secret flights to torture and ‘disappearance’ 7

. UsAa provxded no further mformaﬁon about what the men nught bave done, or zny
evidence or charges against the wmen, but Yemeni officials say they were instructed by
the US Embassy to keep the men in custody until their case files were transfexred’
from Washington DC. No files or evidence were ever received.

On 13 February 2006, after moore than nine months in asztrary detexmon in Yemen,
and some two and a half years since they were first arrested, the three men were
brought to trial in Sapa’a. On the basis of statements they made during their interview .
with the prosecutor of the Special Penal Court,** each was charged with forgery in . : 3
connection with obtaining a false travel document for personal use. None of the
alleged forgeries was presented in evidence, None of the men was charged with any
terrofism-related  offence; the Chief of Special Prosecutions wld  Ammesty
“Tnternational That They were not suspected of any such offences. The men all pleadbd

BS

guilty and the judge had.-it written into the trial record that they had been detained in *
an unknown place by US agents. On 27 February the judge sentenced the men each to :
two years in prison, adding the instructions: “to count the period that the accused

spent in priscns outside the country as part of the sentence”. He caleulated that, in

addition to their nine months in prison in Yemen, their time in secret US detention

had been at least 13 months, and ordered their release. ,

Muhaimmad al-Assad was released from custody in Sana’a on 14 March. Muhammad
Bashmilah and Salah Qarn were transferred to Aden, where they were released at

around midnight on 27/28 March, They were given instroctions to report to political B5
security every rmonth and not to leave Aden without petraission.

The human cost of rendition and secret detention is too often ignored. Muharomard a1~

Assad told Amnesty Intemational on his release that “for me now, it has to be 2 pew - |
life, because | will never recover the old one”. His business is in ruing, he is in debt,

and he does not yet know if he will even be allowed to return to ’I‘anzama where he s

had lived since 1985, to try and rebuild the hfc he had made there,

The prospects are also bieak for Muhatamad Bashmilah and Salah Qarn. The men do

not know if they will be reunited with their wives in Indomsxa, who have beea thrown

into destitotion by their absence. Even if they manage to raise the money, they may. ‘
not pet pem:ussxon to travel 1o Indonesia. Nor will it be easy for them to support - '
themselves in Yemen, Even though they were never charged with a terrorist offence,
they believe that they will remain stignatized because they were detained by the USA.
Under suspzcmn by any potential employers, and barassed by the security and
intelligence service, they fear they will never be able to lead normal lives or take care
of their families. All three men have suffered emotional and physical traumsa ~ Salah.
Qaru and Muhammad Bashrnilah bave described severe torture during their detention
/in Jorden and are in urgent need of medical attention for problems caused or
exacerbated by the long months in isolation and secret detention.

34 Almahkemnn al-jaza’iyys sl-mokhmassa,
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